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This Issue 


This second issue of the 1957 Wisconsin Law Review continues 
the editorial board’s attempt to satisfy the demands and desires 
of its diversified reading public. 

The little known city map is described and surveyed in the issue’s 
first article. Professor J. H. Beuscher and Joseph Kucirek point 
out that failure to pay attention to existing city maps may have 
disastrous consequences for land owners. They examine the present 
Wisconsin statute on city maps, the historical background, and the 
use of such maps. They point out implications for title examiners 
and conclude with planning suggestions for individuals and legis- 
lators. 

Professor Oliver Morse analyzes the relatively unique position of 
the Court of Claims, noting that the United States Congress has 
complete control over its jurisdiction. He urges attorneys to be 
aware of the fact that rights of others against the United States 
for actions taken by our government abroad may depend upon 
the amount and type of jurisdiction which the Congress chooses 
to grant to the Court of Claims. 

The work of Mr. Mortimer Levitan in the field of workmen’s 
compensation is familiar to Wisconsin lawyers. Mr. Laurence 
Hammond, a former assistant of Mr. Levitan’s, joins him to accom- 
plish the difficult task of correlating and commenting on Wisconsin 
law in the field of workmen’s compensation during the period 
from 1942 to 1955. 

Using the background laid down in January 1957 issue of the 
Review, Mr. Lewis Mills discusses the application of the public 
purpose doctrine by the Wisconsin Supreme Court. He concludes 
with an examination of the impact of this doctrine both by the 
direct invalidation of certain statutes and the indirect effect on 
legislative policies. 

Mr. Kenneth Hostak, in his comment, suggests that two recent 
Wisconsin cases mean that legislation aimed at solving the growing 
ground water problem in Wisconsin will probably be held con- 
stitutional. 
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Wisconsin's Official Map Law 


Its Current Popularity and Implications for 
Conveyancing and Planning 


JosepH C. KucirEk* AnD J. H. BEUsCHER** 


In the kit of land planning tools, the official map is the tool least 
well known. Zoning, master plans, subdivision controls, building 
codes, slum clearance and blight rehabilitation measures are all 
better understood and more familiar. Yet the official map is one 
of the oldest tools, one of the simplest and one which is currently 
enjoying considerable popularity among Wisconsin’s cities and 
villages. Some 331 of them have adopted official map ordinances. 
These ordinances have important title examination and convey- 
ancing implications, sometimes illy understood by abstractors and 
practicing attorneys. And the efficacy of the official map as a 
planning tool is a matter of controversy among land planners. 

These suggest the reasons why we undertook, during the summer 
of 1956 to study the official map both in the books and in action. 
We report our findings under the following headings: (1) Back- 
ground, history and validity of the official map; (2) Wisconsin’s 





# This study was made possible by funds supplied through the University 
of Wisconsin Law School Research Committee. We wish to thank the numer- 
ous city and village officials, abstractors, attorneys and State Planning Di- 
vision and League of Wisconsin Municipalities personnel who contributed 
one of their time and energies. 

(1954), LL.B. (1956) University of Wisconsin; Member of the 
ae Bar; Exec. Editor and Business Manager, Wisconsin Law Review 
f 1955- Micbycat presently Assistant Staff Judge Advocate, Kinross Air Force 

ase, Michi 

°° B.A. 971931), LL.B. (1930) University of Wisconsin; S.J.D. (1932) 
Yale University; Professor of Law at the University of Wisconsin. 

* Cities with official maps: 

2nd class (39, 000-150 ,000): Green Bay, Kenosha, La Crosse, Sheboy- 
gan (Exactly half of Wisconsin's 2nd class cities). 

3rd class fro, 000-39,000): Appleton, Beloit, Cudahy, Fond du Lac, 
Manitowoc, Marshfield, Neenah, South Milwaukee, Two Riv- 
ers, Waukesha, Wausau (Exactly half of Wisconsin's 3rd 
class cities). 

4th class (Under 10,000): Algoma, Beaver Dam, Black River Falls, 
Dodgeville, Hartford, Mondovi, New London, Shawano, 
by West Bend (10 out of 135 or 7.4% of the 4th class 
cities 

Villages with official maps: Cedar Grove, Hartland, Middleton, Oostburg, 

Rothschild, Silver Lake, Spring Green, West Salem (8 out of 362 or 
2.2% of the villages). 

Of the 25 communities with official maps visited, 19 had adopted them 
within the past six years. Of the six remaining communities all but one 
adopted their maps since World War II 
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statute on official maps; (3) Title examination implications and 
(4) Comments on the planning efficacy and actual operation of 
the device. 

The field research on which this report is based was carried out 

by the junior author. He conducted interviews as follows: 

(1) The state director of regional planning and members of his 
staff; 

(2) Personnel of the League of Wisconsin Municipalities; 

(3) 84 municipal officials in 39 cities and villages of the state 
located in 22 counties (25 of these municipalities had off- 
cial maps); 

(4) 59 practicing attorneys in 27 communities; and 

(5) 40 abstractors, representing 38 firms in 15 counties. 


BACKGROUND AND HISTORY OF THE OFFICIAL MAP 


In essence the official map is a simple device. It is one way, but 
not the only way, to fix building lines. The official map may plat 
future as well as existing streets. Where future streets are mapped, 
subdividers must conform to the mapped street lay-out, unless they 
can prevail upon the proper officials to amend the map. Public 
sewer and water will be installed only in the bed of the mapped 
streets. Even more important, a landowner who builds in the 
bed of the mapped street may be refused compensation for his 
building when the street is ultimately opened and the mapped 
land taken. To guard against this drastic consequence, official map 
laws now customarily require the landowner to obtain a building 
permit before proceeding with construction. 

The official map of future streets has obvious advantages in 
terms of the public coffers. It assures that land needed for future 
streets will be available at bare land prices. Mapping of future 
streets also gives direction and pattern to future growth of the 
community, though some feel that the map casts the mold too in- 
flexibly, especially if minor as well as major streets are mapped. 

Where existing streets have been officially mapped, the map 
will often set widening lines (set-backs) warning that new struc- 
tures must be located in conformance with their lines, and these 
also have obvious advantages in cutting costs of street widening. 
Again, a building permit is usually used to assure compliance. 

As already indicated, the official map is not the only means of 
establishing building lines. Other familiar methods are: 


(1) Set-back provisions in zoning ordinances; 





*For other ways see this page and p. 178 infra. 
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(2) Set-back ordinances as such—ordinances stating that for 
prescribed streets no buildings are to be built any closer 
to the street line than a specified distance; 

(3) Set-backs established on plats as a condition to subdivi- 
sion approval; 

(4) Set-back provisions in privately established deed restric- 
tions (restrictive covenants); 

(5) The now virtually obsolete method of purchasing set-back 
easements through eminent domain proceedings. 


The name “official map” is not universal. In Pennsylvania* and 
Californiat for instance, the same planning device which we in 
Wisconsin call “official map” is there referred to as “confirmed 
map” and “precise map” respectively. The name “official map” 
seems to have originated with Edward M. Bassett and Frank B. 
Williams, who wrote New York’s 1926 act and in 1935 published 
a model official map act.5 They distinguished the “official map” 
sharply from the “master plan”: 


A master plan embraces many features not included in an 
official map. The master plan, therefore, does not usually show 
precise data founded in careful surveys, while the official map, 
upon which the details of both public and private works must 
be based, should be capable of accurate interpretation. The 
master plan, therefore, may be characterized as plastic, the 
official map as rigid.* 

In other words under the Bassett-Williams scheme, the master 
plan is not binding upon landowners; the official map is. The 
master plan is the general formulation, often reflected by non- 
precise maps, of the results of planning studies—studies not only 
of the circulatory system, but also of land use districts, location 
of parks and recreation areas, sites for public ‘buildings and facili- 
ties, location of public utilities and other matters. The official 





*Pa. Stat. Ann. tit. 53, § 406 (1956). 

*Car. Gov. Cope Ann. § 65890 (Supp. 1955). 

‘Bassett & Wiruiams, Mopet Laws For PLANNING Cities, CouNrTigs 
AND States 17 (VII Harv. City Planning Studies, 1935). There is much con- 
fusion about the name “official map” in Wisconsin. Sixty cities and villages 
that do not have such maps replied on a State Planning Division question- 
naire that they did have them. Some of our interviewees suggested that the 
name be changed. “Street Development Plan” was suggested. But it is prob- 
ably best at this juncture to stay with the Bassett-Williams designation. 


* Bassett & WILLIAMS, op. cit. supra at 17. They distinguish provisions 
of the Standard City Planning Enabling Act pre by the Advisory Com- 
mittee on City Planning and Zoning, (U.S. "t Printing Office, 1928) 
where “parts of the master plan are used as an official map and called the 
‘official master plan.’ This double use of ‘master pian” Bassett and Williams 
thought confusing. Id. at 16-17. 
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map is intended to reflect some aspects of the master plan in a 
precise, accurate and legally binding manner. 

The Bassett-Williams proposals were adopted in New York in 
1926 and substantially copied from New York by the Wisconsin 
legislature in 1941.’ Thus, the Bassett-Williams distinction between 
the master plan and an official map has been carried over into the 
Wisconsin legislation. Here, as in New York, the official map 
must be adopted by the municipal governing body; the master 
plan on the other hand, need be approved only by the local plan 
commission.® 

Nonetheless, it is easy to overemphasize in practical terms the 
differences to the landowner between the officially enacted map 
on one hand and the commission-approved “unofficial” street plan 
on the other. Knowledgable landowners are not apt to build in the 
bed of an “unofficially” mapped street or other proposed public 
site. True, the owner may know that he is entitled to compensa- 
tion for his building when the land is ultimately taken for the 
public purpose. But he knows of the vagaries of valuation juries 
and in any case, compensation or no compensation, he does not 
want to build a structure only to have it torn down, perhaps only 
a short time later. Consequently many cities successfully guide 
development along future streets through master street plans, not 
backed by any legal sanctions except subdivision plat approval. 
Such plans are less successful in achieving voluntary set-backs 
along existing streets. Here the legal sanctions of a set-back ordi- 
nance or a precise official map are needed to keep the uncoopera- 
tive owner “in line”. 

Another point of comparison between a master plan and an 


oficial map needs to be made. Even though the master plan is 
not backed by legal sanctions, it may blight the market for mapped 


real estate quite as effectively as an official map. If a would-be 


buyer learns that the land has been marked with a “green spot” 
on the master plan for a park or has been “master planned” as the 
bed of a proposed street or thoroughway, he will be as reluctant 
to buy as if the land had been officially mapped. He does not want 





* Compare N.Y. Gen. Crry Law §§ 26-35 with Wis. Laws 1941, c. 203. New 
York's statute was also closely followed in N.J. Laws 1930, c. 235. 

* This distinction has — rs s been clear to judges. See Platt v. City 
of New York, 196 Misc -Y.S.2d 138 (Sup. Ct. 1949), rev’d, 276 
—_ Div. 873, 93 NY S34 138. (2d Dep't 1949), and Justice Jackson's dis- 
{19505. opinion in United States v. Westinghouse Co., 339 U.S. 261, 274 
*Wis. Stat. § 62.23(3) (1955). 
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to buy and develop land for his private use when he knows that 
it is earmarked for public taking.’° 

With these points of comparison between the master plan and 
the official map in mind, we turn now to a brief history of the 
official map device. In general the history of action by American 
communities to protect existing and future streets from encroach- 
ment is still to be written. This is a needed history of how we in 
America have at least sometimes succeeded in preventing helter- 
skelter placement of structures in our cities. Initially, colonial 
towns like Philadelphia and Charlestown were laid out at the 
behest of the colonial proprietor who owned all the land."' He 
simply dedicated for public use land marked on a map by the 
surveyor hired to lay out the town. Encroachments on these public 
dedications could then be prevented under familiar principles of 
property law. 

Later, when lands came to be owned by numerous persons, and 
not just by the proprietor, a familiar practice in establishing a 
new town was for the legislative body of the colony to empower 
commissioners to plat the proposed town. The commissioners re- 
ceived from the various land owners deeds in trust granting author- 
ity to plat and consenting to dedications of streets, and sometimes 
other public open places, as surveyed by the commissioners and as 
shown on the plat. After such dedications, it was again simply a 
matter of applying property law principles to prevent encroach- 
ments. This system was used at least in Maryland, in Virginia 
and in Georgia.’* It was used for the laying out of Washington, 
D. C. in the 1790’s, and it explains how L’Enfants’ basic plan, as 
refined by other engineers, was protected in the originally mapped 
area of our nation’s capitol. 

Later, other eastern cities, whose interest in city planning was 
stimulated by L’Enfants’ activities in Washington chose still an- 
other method of guarding land needed for future streets. This 
was the method which we now call the official map. Under rela- 





P (1988). Cram, Master Planning Creates Clouds on Titles, 35 Micn. S. B. J. 

™ BRIDENBAUGH, CITIES IN THE WILDERNESS 154 (1938). 

* Evuiot, Etuiot’s WASHINGTON 98 (1830); HEATH, ConstrRuCTIVE LiB- 
ERALISM—IHE ROLE OF THE STATE IN ECONOMIC DEVELOPMENT IN GEORGIA 
To 1860 151 (1954); Van Ness v. ar. of Washington, 29 U.S. (4 Pet.) 232 
(1830). Morris v. United States, 174 U.S. 196, 246 (1899): 

“It has been the practice in this country, in laying out towns, to have 
the plat surveyed, and a plan made in accordance with the survey, 
designating the streets, public squares and open spaces left for com- 
mons, wharves or other public purpose. Those streets, squares and 
open spaces are thus dedicated to the public by the proprietors of the 
soil, whether they be the State or private individuals.” 
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tively crude enabling acts, New York City was mapped way out 
to 155th Street in 1806, and Brooklyn was mapped in 1818.1* Maps 
were also prepared for Baltimore and for various Pennsylvania 
cities. 

The first of these maps to be tested in court was that of Brook- 
lyn. The test occurred in In re Furman Street** in 1836. The 
Brooklyn map approved by the municipal legislative body in 1818 
and filed with the village clerk had mapped Furman Street as a 
future street. While this land was still privately owned and well 
before any public taking, landowners erected buildings in the 
bed of the mapped street. When, in 1833, fifteen years after it was 
mapped, Furman Street was finally opened, the eminent domain 
commissioners refused to allow any compensation for these build- 
ings. The New York Court agreed with the commissioners, even 
though the mapping enabling act did not expressly authorize denial 
of compensation for such buildings. The court reasoned: 


If the legislature did not intend the streets should be opened 
at a future period without paying for improvements made 
upon them in the meantime, the provision [for mapping] was 
worse than useless.'® 


And the court also remarked: 


Land, which before was only worth a moderate sum by the 
acre, was rendered valuable for village lots: and for all these 
advantages, and many others which might be enumerated, what 
loss or damage did the land holder suffer by the provisions in 
question? None but the privilege of selecting the site of the 
street as the place above all others most desirable for his 
store or his dwelling, and making others pay for the building 
when the street should be opened for public use. He sustained 
no other injury whatever. Until the time arrived for opening 
the street, it remained his farm or his garden, with the un- 
doubted right to use it in any way that his interest or his pleas- 
ure might suggest, with the single admonition that if he made 
erections on the site of the street he should not charge the ex- 
pense to his neighbor.'* 


At the time the Furman Street map was adopted, New York had 
not yet added to its constitution a provision assuring compensation 
for public taking of private property. Some writers’ have felt that 





* See In re Furman Street, 17 Wend. 649, 667 (N.Y. 1836). 

“17 Wend. 649 (N.Y. 1836). 

* Id. at 657. 

* Id. at 657-58. 

™ Davis, Eminent Domain and the Planning of Public Streets in Pennsyl- 
vania, 13 U. Pirr. L. Rev. 553, 558 (1952). And see Foulke, Consequential 
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this fact substantially weakens the authority of this early case. But 
by applying natural law precepts, no less a judge than Chancellor 
Kent himself'* had prior to the Furman Street case required com- 
pensation for a public taking, voiding a statute which failed to 
provide it. So the absence of an express constitutional limitation 
seems not to be material in interpreting the Furman Street case. 

Five years after the Furman Street case, the Pennsylvania court"? 
relied upon it to sustain a Pittsburgh map, where compensation 
for buildings built in the bed of a mapped street was not involved. 
And by 1871°° Pennsylvania was upholding a refusal to compensate 
for such buildings and to this basic position the Pennsylvania 
courts have steadfastly adhered ever since.** 

In the meantime and particularly in the final quarter of the 
last century and the first quarter of the present one, other state 
courts began annulling crude mapping statutes which made no 
provision for adjustment in hardship cases.22 Even New York in 
Forster v. Scott,** reversing the early promise of the Furman Street 











i i in Eminent Domain in Pennsylvania, 65 U. Pa. L. Rev. 258, 263 
(1917). 

* Gardner v. Village of Newburgh, 2 Johns. Ch. *162 (N.Y. 1816). Fail- 
ure to provide for compensation for loss of riparian rights voided a statute 
permitting a village to take water from a spring for municipal purposes. For 
a discussion of this and other New York “higher law” eminent domain cases, 
see Grant, The ‘Higher Law’ Background of the Law of Eminent Domain, 6 
Wis. L. Rev. 67, 70-71 (1931). 

"ne the matter of the District of City of Pittsburgh, 2 W. & S. 320 (Pa. 
1841). 

* Forbes Street, 70 Pa. 125 (1871). 

*In re Chestnut Street, 118 Pa. 593, 12 Atl. 585 (1888); Whitaker v. 
Phoenixville, 141 Pa. 327, 21 Atl. 604 (1891); Busch v. McKeesport, 166 Pa. 
57, 30 Atl. 1023 (1895); South Twelfth Street, 217 Pa. 362, = Atl. 568 
(1907); Scattergood v. Lower Merion Twp. Comm'rs, 311 Pa. 167 Atl. 
40 (1933); Harrison v. Philadelphia, 217 Fed. 107 (E.D. Pa. *79i4), Har- 
rison’s Estate, 250 Pa. 129, 95 Atl. 406 (1915). But see the following cases 
involving hardship situations where the court refused to apply the basic rule: 
Caplan’s RS gy 293 Pa. 483, 143 Atl. 134 (1928); Philadelphia Parkway, 
250 Pa. 95 Atl. 429 (1915). 

- hoes. Burtpinc Lines AND RESERVATIONS FOR Future Streets, (1935), 
the principal authority in this field, lists the following decisions as unfavorable 
to street reservations: Moale v. Mayor and City Council of Baltimore, 5 Md. 
314 (1854); State v. Carragan, 36 N.J.L. 52 (1872); Mayor and City Council 
of Baltimore v. Hook, 62 Md. 371 (1884); Forster v. Scott, 136 N.Y. 577, 32 
N.E. 976 (1893); Edwards v. Bruorton, 184 Mass. 529, 69 N.E. 328 (1904); 
People ex rel. New York C.GH.R.R.R. Co. v. Priest, 206 N.Y. 274, 99 NE. 
547 (1912); roe of be New York, 226 NY. 128, 123 N.E. 197 (1919); 
Kittinger v. Rossman, 12 Ch. 276, 112 Atl. 388 (1921); Village of Gran- 
ville v. Krause, 131 Misc. 752, 228 N.Y. Ry 204 (Sup. t. 1928); Arkansas 
State Highway Comm. v. Anderson, 763, 43 S.W.2d 356 ( set). 
— “ome 28 A.L.R. 314 (1924), 44 ALR. 1377 (1926); 53 A.L.R 

* 136 N.Y. 577, 584-85, 32 N.E. 976, 977 (1893). Defendant objected to 
title because a mapped street entirely. covered the lot involved. Held, the map 
was invalid and the title therefore was not encumbered by it. 
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case, declared its mapping act of 1886 unconstitutional. A running 
controversy arose between those who felt that properly drafted 
mapping statutes would be valid exercises of the public power 
and those who insisted that only through exercise of the power of 
eminent domain could land be reserved for future streets.** 

Bassett and Williams were among those who argued that a prop- 
erly drawn mapping act was a constitutional exercise of the. police 
power, and it was their draft of such a statute which the New 
York legislature adopted in 1926, and which in turn was copied, 
with minor modifications by Wisconsin in 1941. 

In the meantime it has become clear that the police power 
proponents were right. Official map acts, like zoning acts, are in 
general constitutional, though specific applications against partic- 
ular landowners may, because of special circumstances, be uncon- 
stitutional. Principal support for this generalization is to be found 
in cases upholding set-back, building line restrictions contained 
in ordinances other than official map ordinances. In 1920 the 
Connecticut court in a much-cited case upheld a street and build- 
ing line plan, imposed without compensation, against a landowner 
who attempted to lay out private streets.*> And in 1926 the United 
States Supreme Court in Gorieb v. Fox®* upheld a city ordinance 
fixing a building line, not by approving it on a map, but in rela- 
tion to the location of 60 per cent of the houses in the block, with 
power in the municipal council to make exceptions in hardship 
cases. And our Wisconsin court relying on the Gorieb case has 
upheld the set-back provisions of a zoning ordinance.” It may be 
that there is a distinction in terms of constitutional validity be- 
tween set-back lines established to provide light and air and thus 
promote public health and welfare and building lines established 





“As the plaintiff in the case at bar was virtually deprived of the right 
to build upon his lot by the statute in question, and as this circumstance 
obviously impaired its value and interfered with his power of disposition, 
it was to that extent void as to him, and created no incumbrance upon 
.” 

* See debate between Philip Nichols and Frank B. Williams, 1925 Pro- 
ceepincs Nat’: City PLANNING Conp. 378. As late as 1950, it was said that 
official map statutes are unconstitutional. 2 NicHots, EMINENT Domain § 6.12 
(3rd ed. 1950). While New York was adopting an official map act premised 
on the my power, the U.S. Department of Commerce’s Advisory Commit- 
tee on City Planning and Zoning was recommending one premised on eminent 
domain powers. See U.S. Dep’t or Commerce, A STANDARD City PLANNING 
Enasuinc Act 34-35 (1928), and Randall, Validity of Use of Set-back Lines 
for Street Widening, 13 Mara. L. Rev. 103 (1929). 

* Windsor v. Whitney, 95 Conn. 357, 111 Atl. 354, 12 A.L.R. 669 (1920). 

* 274 U.S. 603 (1927). And see Bauman v. Ross, 167 U.S. 548 (1897). 

= v. py, 18 Wis. 635, 220 N.W. 209 (1928). See Miami v. 
Romer, 73 So. 2d 285 (Fla. 1954) and cases cited. 
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to enable a city to economize when it later decides to widen or 
open a street. But to the abutting owner it makes no practical 
difference whether the restriction is imposed for one purpose or .- 
the other. And from the point of view of the city’s power to 
establish set-backs or building lines, motivations will usually be 
shown to be a blend of both objectives.** 

No Wisconsin case has passed upon the validity, or any other 
aspect, of our official map statute as such. But in New York the 
constitutionality of the parent to our Wisconsin act has several 
times been under attack. In the leading case, Headley v. Roches- 
ter,*® the New York Court of Appeals refused to sustain a sweeping 
attack upon the entire official map ordinance of the city of 
Rochester. Instead it distinguished the earlier case of Forster v. 
Scott,?° pointed to the advantages of official maps and the practical 
difficulties of buying land for streets far ahead of time and com- 
mented that this was the first attack on an official map since the 
1926 act was passed ten years before. The court then ordered the 
plaintiff's complaint dismissed because it failed to show that the 
map as applied to the plaintiff worked any present harm to him. 
A similar conclusion was reached by a trial court in Vangellow v. 
Rochester* holding that the map was not totally void and there- 
fore the courts were without jurisdiction to review it until the 
landowner had exhausted his administrative remedy. These case 
law holdings were summed up as follows in S. S. Kresge v. City of 
New York: 

There can be no doubt that the official map or plan serves 
a useful purpose and does not, in and of itself, constitute a 
taking of property included within a mapped street. . . . Wheth- 
er there is a taking of property depends on the circumstances, 
and in a case such as this, upon whether the action ultimately 
taken by the Board of Standards and Appeals may be fairly 


said to interfere with the use and enjoyment of . . . [the land] 
. within the boundaries of the mapped street.** 


And when the official map statutes are viewed against the dozens 
of cases following the lead of Euclid v. Ambler Realty Co.** and 





C ion" v. Rochester, 190 Misc. 128, 71 N.Y.S.2d 672, 678 (Sup. 
ft. . 

* 272 N.Y. 197, 5 N.E.2d 198 (1936). For a brief but good review of the 
constitutionality of mapping future streets, see Kratovil & Harrison, Eminent 
Domain—Policy and Concept, 42 Cauir. L. Rev. 596, 638 (1954). 

* 136 N.Y. 577, 32 N.E. 976 (1893). Recall that under the admitted facts 
of this case the entire lot was mapped for street purposes. 

* 190 Misc. 128, 71 N.Y.S.2d 672 (Sup. Ct. :947). 

"194 Misc. 645, 87 N.Y.S.2d 313 (Sup. Ct. 1949). 

* 272 U.S. 365 (1926). 
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State ex rel Carter v. Harper** in upholding numerous rigorous 
zoning regulations, their general validity seems no longer to be 
in doubt. Constitutional attack to be successful must be grounded 
upon detailed facts showing that as applied to a particular parcel 
of land, the map operates unreasonably. 


THE PROVISIONS OF WISCONSIN’S STATUTE IN THE BOOKs 
AND IN ACTUAL OPERATION 


Wisconsin’s official map act enables the mapping of streets, high- 
ways, parkways, parks and playgrounds.*® So far as we have been 
able to discover no municipality in the state has used this enabling 
power to map anything except streets. Obviously an official map 
which maps all or a major part of Jones’ 10 acre tract for a park 
or playground, presents constitutional problems different in degree 
from a map which maps only a narrow strip of Jones’ tract for 
street purposes.*° This may suggest the reason why Wisconsin 
cities and villages have restricted their official maps to streets. In 
any event, to simplify presentation, we shall discuss the statute 
only in terms of street mapping powers. 

Unlike the early inflexible official map acts, Wisconsin’s statute 
has built-in shock absorbers intended to take care of hardship cases. 
These will appear as we skim through the statute, which we have 
set out in full in the appendix to this article. 


Future Streets and Widening Lines—Can They Be Mapped in the 
Initial Ordinance or Can This Be Done Only by Amendment? 


First of all, section 62.23 (6) contemplates that the initial mapping 
ordinance will include only existing streets “theretofore laid out, 
adopted and established by law.”” By a strict reading of the statute 
the mapping of future streets can apparently only be accomplished 
by amendment of the ordinance. Further, the setting of widening 
lines for existing streets can also only be done by amendment. 

No notice or hearing is required before enactment of the initial 
ordinance. But for all amendments (other than certain ones made 
through plat approvals—to be discussed later), there must be notice 
and hearing. And there must also be a reference of the proposed 
amendment by the municipal governing body to the plan commis- 

* 182 Wis. 148, 196 N.W. 451 (1923). 

“Wis. Stat. § 62.23(6) (1955). New York’s statute does not include 
parkways and playgrounds. However, by recent amendment the official map 
act is made to apply to drainage systems. This last seems to make a good 
deal of sense and Wisconsin might want to follow suit. See N.Y. Gen. City 


Law a 
e Miller v. Beaver Falls, 368 Pa. 189, 82 A.2d 34 (1951). 











186 WISCONSIN LAW REVIEW [Vol 1957 


sion for report, whereas there is no requirement that the initial 
ordinance be referred to the commission. 


Most of the initial official map ordinances we examined pur- . 


ported to map future streets and to establish widening lines as well 
as to map existing streets. Whether failure to follow the amend- 
atory procedures specified in the statute invalidates these maps so 
tar as concerns future streets and widening lines poses an embar- 
rassing question. 

The answer to the question would seem to turn on the purpose 
of the requirement that future streets and widening lines be 
mapped only by amendment and not by the initial ordinance. 

Remember that the initial map can be adopted without refer- 
ence to the plan commission and without notice or hearing, where- 
as amendments require all three. In many of the 33 municipalities 
that have adopted official maps the enactment of the initial ordi- 
nance was actually preceded by a study and report of the plan 
commission and by the type of notice and hearing required for 
amendments. A court should in such cases have little trouble in 
concluding that the ordinance as thus adopted was in effect an 
initial ordinance and a first amendment rolled into one.** But 
where the procedures preliminary to the enactment of the initial 
ordinance did not include either reference to the plan commission 
or the type of notice and hearing required for amendments, it 
would be well to avoid technical objections to the validity of the 
future street and widening line parts of the initial maps. This 
can be done by now going through the formal steps of (1) refer- 
ence to the plan commission, (2) notice, (3) hearing and (4) adop- 
tion of a corrective amendment approving the future streets and 
widening lines shown on initial map. 

Bassett and Williams, the original draftsmen of our official map 
statute, actually had something other than notice and hearing in 
mind when they provided that future streets and widening lines 
could be mapped by amendment only.** It was their idea that the 








“It is not, however, possible to argue that the future streets became 
“established” streets by the very ordinance that mapped them. Wis. Stat. 
§ 62.36(6)(b) (1955) says expressly that the placing of a street on a map 
“shall not in and of itself constitute . . . the opening or establishment of any 
street . . . or the taking or acceptance of any land for such purpose.” 

* See Bassett & Wituiams, Mover Laws For PLANNING CitTiEs, Coun- 
TigESs AND States 17-18 (VII Harv. City Planning Studies 1935), where it is 
stated: 

“In other words, it [the official map] is an ‘as is’ map and furnishes a 
definite starting point or basis for improvement. The master plan, on the 
other hand, is a mine of information and suggestions. From it, perhaps, 
with adaptations, are taken features that should be added, from time to 
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municipality would start with an “as is” map of existing streets. 
Then through its plan commission it would evolve a master plan 
of streets. Drawing on the master plan for suggestions and using 
the “as is” map as a starting point, amendments, including those 
for future streets and widening lines, were to be drawn, studied 
by the plan commission, considered by the council or a council 
committee at a public hearing after notice and then voted upon. 
It is accordingly possible to argue that there is here a legisla- 
tive scheme which contemplates that in absence of a master plan 
only the initial “as is’ map will be valid. On this construction 
future street and widening act amendments to be valid must be 
premised on a master plan. But if this construction is adopted 
in Wisconsin much mapping of future streets and widening lines 
would fail since few of our municipalities have evolved master 
plans for streets, or anything else.** 

Neither the New York nor the Wisconsin statutes contain any 
express requirement that a master plan of streets precede an official 
mapping of future streets or widening lines. But the sequence of 
New York’s planning statute does by implication sustain Bassett- 
Williams’ theory.*® That is, the section on the initial “‘as is” official 
map is followed by sections on the creation of planning boards 
and preparation of master plans. Only then do the New York 
statutes authorize the mapping of future streets or widening lines 
by amendment of the initial official map. But Wisconsin in sub- 
stantially copying these statutes rearranged provisions, and the 
New York sequence was not followed. Instead the provisions about 
initial maps and future street or widening line amendments" ap- 
pear in immediate sequence in the same subsection. There is no 
provision about master plans tucked between. 

Hence in Wisconsin the Bassett-Williams theory is borne out 
neither by express provision nor by implication premised on statu- 
tory sequence and arrangement. In view of the practical con- 
struction given our statute by most of the municipalities which 
have mapped future streets or widening lines, it is extremely 





time, to the official map, every new street or park being first an amend- 
ment to the official map. This, we submit, is practical city planning, 
guiding practical city construction.” 
* Melli, Subdivision Control in Wisconsin, 1953 Wis. L. Rev. 389, 422. 
On the other hand, however, we found six municipalities with master street 
plans, but no official maps. Two of these plans had been prepared as official 
a by the State Planning Division, but never adopted by the local governing 
es. 


“See N.Y. Gen. City Law art. 3. 
“Wis. Start. § 62.23(6) (a), (b) (1955). 
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doubtful that our court would hold that section 62.23 (6) requires 
that a master plan precede such mapping. 

Obviously a clarifying amendment of section 62.23 (6) is called 
for. The language of the statute should conform to universal 
practice in the state; the mapping of future streets and widening 
lines in the initial ordinance itself should be expressly authorized. 
Study and report by the plan commission, as well as notice and 
hearing, should be required not just for amendments but for 
enactment of the initial ordinance as well. These procedural re- 
quirements should, if possible, be made identical with the condi- 
tions precedent to the enactment or amendment of a zoning ordi- 
nance,*? since zoning procedures are relatively familiar to plan 
commissions and municipal governing bodies. 


Amendment of the Map Without Notice or Hearing 
Through Plat Approval 


The 1955 legislature codified into law a practice already prev- 
alent in several municipalities surveyed.** No public hearing, and 
therefore presumably no notice, is required where changes or 
additions to an official map are made by a subdivision plat ap- 
proved by the municipality under chapter 236 of the statutes. 
The qualification on this is that the changes or additions must 
“not affect land outside the platted area”. This presumably means 
that the changes in street lines, locations, and widths must apply 
only to land located within the subdivision. In such case, plat 
approval need not be delayed until the formalities of hearing and 
notice have been met. But remapping of land outside the sub- 
division requires reference to the plan commission, notice and 
hearing. 

In general municipal officials are in accord with this 1955 amend- 
ment. But a few are concerned about the possibility that important 
changes, perhaps of major streets, may be made through unpubli- 
cized subdivision plat approvals, without notice or public hearing. 

In a number of smaller communities covered by our survey the 
official map was thought of solely as a means of forcing subdividers 
to abide by the officially mapped street layout—a layout that was 
conceived to be the best possible one.** Here the official map is too 





“Wis. Stat. § 62.23(7)(d) (1955). A number of city officials urged 
that petitions for amendment be transmitted directly to the Plan Commission 
without formal reference by the municipal governing body, in order to save 


time. 

1953)" Laws 1955, c. 434, § 3, amending Wis. Strat. § 62.23(6) (c) 
( : 

“For example, in one community a subdivider produced convincing proof 
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inflexibly administered against subdividers. On the other hand, 
there were several places where there was so little respect for the 
street pattern fixed by the map that subdividers who had platted 
according to it were asked to alter their plats so as to incorporate 
a “better” street design of their own choosing. But most commu- 
nities seem to be intelligently using the official maps as an effective 
guide in connection with subdivision plat approvals. 


Notice of Adoption of the Map 


Moving further into Wisconsin’s official map statute, we find 
in it an awareness of the need to alert real estate purchasers to the 
existence of the map. The statute requires that the initial ordi- 
nance direct the municipal clerk to file with the register of deeds 
a certificate showing that an official map has been established.* 
Amendments of the map do not have to be similarly certified. In 
our survey we found that a substantial number of municipalities 
were going beyond this requirement** and were filing not just the 
certificate but also the initial map and its amendments with the 
register of deeds. Such a procedure makes it more likely that the 
abstractor will report the effect of the official map upon the use 
potential of specific parcels of real estate. The importance of such 
a report will become more apparent as we discuss problems of 
marketability of title in a later section. 

Where only the certificate is filed, this puts the abstractor on 
notice and he can if he wishes visit the city clerk’s office, look at 
the map itself and thus get detailed information for a particular 
parcel or tract of land. Where the map is that of the county seat, 
the place where the abstractor has his office, this imposes no partic- 
ular burden. But where the municipality is many miles removed 
from the abstractor’s place of business or where a map is frequently 
amended, the abstractor is no more apt to report how a map or 
its amendments affects a parcel of real estate than he is zoning 
or special assessment information. 

It might be well, nevertheless, to require the filing of the entire 
map and each of its amendments with the register of deeds, spelling 





that his proposed street layout was better than that in the official map. With- 
out consulting an engineer or professional planner, municipal officials refused 
to change the official map, adopting the attitude that the map must be the 
best plan because it was prepared by the State Planning Division. Thereupon 
the subdivider abandoned the project and the land has not been developed. 
“Wis. Stat. § 62.23(6)(a) (1955). We found universal compliance 
with this requirement. But some of the certificates have been loosely handled 
by registers of deeds and are difficult to find. 
“We interviewed officials in 25 communities with official maps. 13 had 
filed a copy of the map with the register of deeds 
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cities, where the map consists of many sheets, it may be necessary 
to adjust the fee schedule for filing such documents, so as to re- 
duce the cost of filing. Amendments accomplished through sub- 
division plat approval are of course put on record, even now, 
through recordation of the plat. 


Extending the Map beyond the Municipal Limits 


In 1951, the legislature added a provision, not in the New York 
law, authorizing the mapping of streets within the so-called extra- 
territorial plat approval area, which extends three miles beyond 
the municipal limits for second and third class cities and one and 
a half miles for fourth class cities and villages. But the power to 
map streets beyond the municipal limits is limted as follows: 


The streets . . . shown on the official map may be shown on 

the official map as extending beyond the boundaries of a city 

or village a distance equal to that within which the approval 
of land subdivision plats by the city council or village board 
is required. . . .*7 

This is not the clearest language that has ever found its way 
into a statute. It seems to mean that if a street has been mapped 
inside the municipal boundaries, extension of that street may be 
mapped beyond the boundaries within the plat approval area. 
But there is no authorization here for mapping cross streets beyond 
the municipal limits, or for mapping any street that is not an ex- 
tension of one mapped within the municipality. 

Nevertheless in practice most of the 19 cities and villages that 
have mapped streets beyond their limits have mapped some which 
by no stretch of the imagination can be said to be extensions of 
municipal streets.** Possibly such mapping may be justified as a 
local subdivision control authorized by section 236.45** but it 
cannot be justified under the official mapping statute as such. 

This language authorizing extraterritorial street mapping is 
vague in another respect. Does it require that a map of streets 
within the city first be adopted and that the extensions outside 
be mapped only by subsequent amendment? The phrase, “streets 

. shown on the official map” suggests that there must first be 
a map showing them before extensions beyond the limits can be 
mapped. But again the practice is otherwise and probably this 
practical construction by municipalities would cause the Wisconsin 





ona Stat. § 62.23(6)(d) (1955), added by Wis. Laws 1951, c. 447. 
“Wis. Strat. (1955). 


out just how the maps are to be filed and indexed. For larger 
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court to uphold the mapping of extraterritorial extensions on the 
same Map as municipal streets. 

We found, however, that one municipality has attempted to map 
extraterritorial streets without mapping any streets within the 
municipality. This seems clearly unauthorized by the mapping 
statute. To be upheld, such extraterritorial maps will have to be 
sustained under the subdivision local ordinance section, 236.45,5° 
or some other provision of the statutes, not under the official map 
section. 

Larger cities complain that their extraterritorial power is too 
confined. Typically there are smaller cities or villages close by 
and under the formula for apportioning extraterritorial power,"! 
the larger city finds its efforts to control street lay-out squeezed 
into a narrow belt. There are places, however, where cooperation 
by the smaller incorporated units has alleviated this problem. On 
the other hand suburban antagonisms have effectively blocked 
effective extraterritorial mapping by some larger cities. 


Provisions for the Administration and Enforcement 
of the Official Map 


A good part of 62.23 (6) is devoted to provisions for administra- 
tion and enforcement of the official map. 

A basic provision is one which says that the placing of a street 
upon the official map shall not in and of itself constitute the open- 
ing or establishment of the street or the taking or acceptance of 
any land for street purposes.*? This makes clear the legislative 
intention to rely upon the police power, rather than the power of 
eminent domain, in effectuating the official map. 


Building Permits 


As might be expected the police power device specified to protect 
the map is the building permit. There are two separate provisions 
relating to such permits. 

One says generally, “For the purpose of preserving the integrity 
of such official map, no permit shall hereafter be issued for any 
building in the bed of any street . . . shown or laid out on such 
map except as provided in this section.”** It may be, as has been 
said, that the “practical effect’”®* of this language is to require an 





bid. 
* Ws. Stat. § 66.32 
? Wis. Start. § 62. 7316) 71955). 
* Wis. Fe A Be 5 Cite Yipes): 
* Se nA Section 35—Its Effect and Implications on 
Title to Real pon S P Bacoxiyn L. Rev. 17, 18 (1955). 
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application for a building permit to build in the bed of a proposed 
street. But the statute does not expressly say this. Nor does the 
statute spell out what the application should contain, nor to what . 
municipal official it should be submitted for action. Therefore, 
to be safe, a procedure for applying for such permits should be 
spelled out in the local official map ordinance. Our survey dis- 
closed that most local ordinances in Wisconsin do, at least in a 
summary way, spell out such a procedure.** But some ordinances 
in general terms merely adopt official maps pursuant to 62.23 (6). 
These ordinances should be amended to specify the information 
required to be disclosed in the application and the official to whom 
it should be submitted. 

As we show later no ordinance we have seen expressly requires 
a permit for the alteration or rebuilding of an existing building 
in the bed of a mapped street, and this should be provided for. 

The other provision about building permits in 62.23 (6) relates 
only to streets extended into extraterritorial areas. It says that any 
person desiring to construct a building in the bed of such a street 
“may apply to the authorized official of the city or village for a 
building permit.” Apparently the ordinance of the mapping 
municipality cannot compel an extraterritorial landowner to apply 
for a permit. The statute gives the landowner an election to apply 
or not to apply.** But the consequences of not applying are dual 
—both serious. Failure to apply makes unavailable the appeals 
procedure of the statute, and besides, “Unless such application is 
made, and the permit granted or not denied within 30 days, such 
person shall not be entitled to compensation for damage to such 
building in the course of construction of the street... .”* 

This sanction is the very heart of an official map act. Yet the 
Wisconsin statute on close reading seems to make it apply only 
to buildings in mapped streets beyond the municipal limits—not 
to those inside the city or village.** But this is not a serious defect. 





* The typical ordinance provision requires: 
“The applicant for such permit shall submit to the building inspector, 
with his application, an accurate plot plan, certified to by a qualified 
surveyor, showing the exact location of the proposed building with 
ope to any street, highway or parkway shown on the Official 

ap. 

“We found a fair amount of cooperation by rural towns. The town 
would refuse a building permit unless the city's or village's official map was 
respected. 

* Wis. Stat. § 62.23(6)(d) (1955). 

“The language in question was added to the New York language with 
the other extraterritorial provisions = Wis. Laws 1951, c. 447. The sen- 
tence which precedes it refers to applications for permits by persons living 
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Construction of a building without a permit on a mapped street 
inside the municipality is clearly illegal—a permit is mandatory, 
or at least can be made so by ordinance. The building erected 
without a permit is an illegal structure, and presumably even in 
absence of an express sanction in the statute its removal can be 
compelled without compensation to the owner when the street is 
ultimately opened. This is clearly the assumption on which the 
New York courts have gone in interpreting the parent statute,*® 
and it was also in the minds of the draftsmen who framed the 
New York statute.®° 


Appeals—Fair Returns and Substantial Damage 


As already indicated, application for and denial of a building 
permit are necessary to bring the appeal procedures of 62.23 (6) 
into operation. A landowner* wants to build a building in a 
mapped street. The designated administrative official has no author- 
ity to grant the permit, so he denies it. The landowner may then 
appeal to the board of appeals established to handle zoning vari- 
ances or exceptions. If there is no such board he appeals to the 
city council or village board.*? The standards for action on this 
appeal are as follows: 


If the land within such mapped street . . . is not yielding a fair 
return, the board of appeals . . . shall have power in a specific 
case, by the vote of a majority of its members, to grant a permit 
for a building in such street . . . which will as little as prac- 
ticable increase the cost of opening such street, . . . or tend to 
cause a change of such official map; and such board may im- 
pose reasonable iy 2° uirements as a condition of granting such 
permit. . . . Such board shall refuse a permit where the ap- 





beyond the municipal limits. “Such applications” seems therefore to refer only 
to ag a from landowners outside the city or village 
e Headley v. Rochester, 272 N.Y. 197, 5 N.E. 2 198 (1936); Vangel- 
low v. Sadana. 190 Misc. 128, 71 N.Y.S.2d 672 (Sup. Ct. pty Bibber v. 
Weber, 199 Misc. 906, 102 N.Y.S.2d 945 (Sup. Ct. 1951), d, 278 App. 
Div. 973, 105 N.Y.S.2d 758 (2d Dep't. 1951). The New Yor act contains 
no express statement that building in the bed of a mapped street without a 
— will mean loss of the building without compensation when the street is 
opene 
“Bassett & Wiiuiams, Mover Laws For PLANNING Cities, CouNTIES 
AND STATES 18-19 (VII Harv. City Planning Studies, 1935). 
ere a long term tenant desires to build the building, he art also 
appeal. This is - even though the rent constitutes a “fair return” to the 
landowner. S. S. Kresge v. City of New York, 194 Misc. 645, 87 NY S24 
313 729 (ist Dep 19) afd 275 App. Div. 1036, 92 N.Y.S.2d 414, 93 N.Y.S.2d 
st Dep't 1 
“Remember we found that appeals had been brought in only seven of 
our 25 communities. The appeals machinery has been dormant in the rest, 
partly because of a tendency to convince the landowner that he has no further 
rights once his application for a permit is denied. 
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plicant will not be substantially damaged by placing his build- 
ing outside the mapped street. . . .* [Italics supplied.] 


Provision is then made on one hand for notice of the hearing on 
the appeal and on the other for judicial review by certiorari of 
the board’s decision. 

The statutory standards are vague and general; the language of 
the statute invites practical adjustments on appeal. Notice, that 
the first test of the statute is not whether the owner’s entire tract 
will fail to yield a fair return,** but rather whether the mapped 
strip will fail to do so. On the other hand, the second test points 
off in the other direction and tells the board in effect to look at 
the tract as a whole and refuse the permit if it determines that the 
owner will not be substantially damaged by placing his building 
outside the mapped street. It is not clear whether a failure to earn 
a “fair return” from the mapped strip under the first test must al- 
ways be found to do a “substantial damage” under the second. 
Presumably not.* 

It is important to compare these standards with zoning variance 
standards. Zoning ordinances establish building lines by requiring 
set-backs from existing streets; so do official map ordinances. From 
the point of view of minimizing the ultimate cost of land needed 
for street widening, which method of regulation is best? A city or 
village has the choice of establishing set-backs along existing streets 
by zoning or by official map. Which should it use? 

There is no doubt that this question must be answered in favor 
of zoning set-backs, if we compare the respective statutory standards 
for adjustment, and put aside the propensity of some appeals boards 





* Wis. Stat. § 62.23(6)(d) (1955). 
“The statute does not say whether the “fair return” should be measured 
against the value of the land or against the owner's investment in the land. 
ndoubtedly it is a fair return on the market value of the mapped strip. that 
is intended. This is made clear by the New York statute which expressly calls 
for a “fair return on its value to the owner.” N.Y. Gen. City Law § 35. This 
language was omitted in the Wisconsin act, apparently through inadvertence. 
Quaere, whether the “fair return” standard can ever be applied where the 
intended structure is a single family residence for the landowner and his family. 
* Bassett and Williams called attention to the fact that the Standard Plan- 
ning Act requires a finding that the landowner will be deprived of a fair return 
pot is entire tract or parcel. In comparing this with their own standards they 
Said: 


“It may be doubted whether in practice, before the board or the 
courts, the decision would be different under the two provisions; but we 
have adopted the: more conservative wording as being more likely to 
win judicial approval of the validity of the provision as a whole. We 
have also provided. that the owner shall be refused a permit. if he is 
not ‘substantially damaged’ by the refusal.” Bassett & WILLIAMS, 
Mopet LAws For PLANNING , Counties AND States 24 (VII 
Harv. City Planning Studies, 1935). 
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to ignore statutory standards in favor of ad hoc determinations 
often motivated by local political or other pressures. 

A zoning set-back on vacant land must, in general, be respected 
by the owner, who must construct his building behind it.** Or if 
it is impractical to construct a building within the set-back lines 
he may have to leave his land vacant**—witness the many odd- 
shaped vacant lots in our cities. A zoning set-back that runs through 
a structure which antedates zoning must in like manner be re- 
spected should the non-conforming use in the set-back area be 
terminated by abandonment, substantial destruction or the tearing 
down or major structural change of the existing structure."* 

True, a landowner whose land is thus affected by set-back zoning 
may ask the zoning board of appeals for an area (as distinguished 
from a use) variance.*® But the standards to be applied in such a 
case require the board to look beyond the situation of the indi- 
vidual landowner. The board must not only find that literal en- 
forcement of the ordinance will result in “practical difficulty or 
unnecessary hardship,” so far as concerns the landowner, but it 
must also find that these consequences flow from “special condi- 
tions”. In other words it must find that the appealing landowner’s 
situation is different from that of most other landowners affected 
by the set-back. Further the board must find that the requested 
variance is not contrary to the spirit of the zoning ordinance or 
to the interests of public safety and welfare. In short, a board, in 
considering whether or not to grant a zoning variance, must lift its 
eyes beyond the particular parcel for which the variance is desired. 
The board must consider whether or not the variance will be in 
the public interest, not just in the private interest of the land- 
owner. “Mere hardship is not sufficient; there must be unnecessary 
hardship.””° 





* See State ex rel. Schleck v. Zoning Board of Appeals, 254 Wis. 42, 35 
N.W.2d 312 (1948); Bouchard v. Zetley, 196 Wis. 635, 220 N.W. 209 (1928): 
Hayes v. Hoffman, 192 Wis. 63, 211 N.W. 271 (1927); Frank v. Russell, 
160 Neb. 354, 70 N.W.2d 306 (1955). 
ei ie ‘a v. Zoning Bd. of Adjustment, 35 N.J. Super. 215, 113 A.2d 

43 (1 ; 
a Se 8 McQuitun, Municipac Corporations §§ 25.189-205 (3rd ed. 


Wis. Stat. § 62.23(7) (e)7 (1955). 
® Devereux Foundation, Inc., ire “wr 351 Pa. 478, 484 41 A.2d 744, 
747 (1945), app. dismissed, 326 ULS. (1945). Horack & No ran, LAND 
Use Controts 177 (1955) state: 
“In almost every instance the zoning restriction reduces the ‘value’ of 
the ‘property’ for some purposes. us, if unnecessary hardship re- 
ferred only to the economic disadvantage of the petitioner,.the variance 
would always be granted; indeed, zoning itself would +?" be un- 
reasonable. Consequently, the. petitioner's right to. relief is limited by 
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The board’s view when considering an appeal under the official 
map statute is much more confined. There is no mandate that it 
range over broad vistas of “public interest’”.*! The board is to con- 
fine its attention strictly to the parcel of land for which a building 
permit is desired. If the applicant cannot earn a fair return on 
the mapped part of his land and if he will suffer substantial damage 
unless permitted to build on it, the board must grant a permit. 

True the building authorized in the mapped street may not be 
as permanent, as high or as costly as the one which the owner 
desired.** But it must be sufficient to yield a fair return and reduce 
the lanacwner’s damage below the “substantial” level. Then when 
the street is ultimately opened, the owner will be paid for the 
structure such as it may be. 

Because of these advantages of zoning set-backs over official map 
widening lines, it would be well for officially mapped municipalities 
to consider incorporating the mapped widening lines into the zon- 
ing ordinance as set-backs, making it clear that the zoning variance 
and not the official map appeals procedures apply. 

To get a more realistic feel for the application of the fair return 
and substantial damage standards in specific official map appeals 
situations we turn to (1) some comments by the draftsmen; (2) 
interpretation of the parent statute by the New York courts; (3) 
actual administrative adjustments in New York City, and (4) ad- 
ministrative adjustments as we found them operating under Wis- 
consin ordinances. 

First of all Bassett and Williams recognized that these standards 
of adjustment are more generous to the landowner than are zoning 
regulations.** But they reasoned as a matter of strategy in getting 





(1) the economic advantage or disadvantage of other property owners 
and of the entire community, (2) other claims expressed either as eco- 
nomic or as social (general welfare) interests in land use. 

See also Frank v. Russell, 160 Neb. 354, 70 N.W.2d 306 (1955 ); Otto v. 
Steinhilber, 282 N.Y. 28-36, 71, 76, 24 N.E.2d 851, 853 (1939), and og 
168 A.L.R. 13, 28-36 (1947). But see ee of Village of Bronxville, 
App. Div.2d 236, 238, 150 N.Y.S.2d 906, (2d Dep't 1956): “A change of 
area may be granted on the ground of practical difficulties alone, without 
considering whether or not there is an unnecessary hardship.” 

™ Distinguish here between “public interest” in considering \whether any 
building at all is to be built beyond the line, and “public interest” in consider- 
ing the kind of building. In the latter sense “public interest” is to be taken 
into account by the board. The building should be of a kind which will in- 
crease the cost of opening the street as little as practicable. Wis. Star. 
§ 62. eee (d) (1955). 

WI. - + 2 nen (d) (1955). 

“[S]uch . shall have power in a specific case . . . to grant 
a permit eg a Titian in such street . . ., which will as little as prac- 
ticable increase the cost of opening such street . . ., or tend to cause 
a change of such official map; and such board may impose reasonable 
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official maps sustained as constitutional, “at this time . . . reason- 
able provision for adjustment, to minimize claims of unnecessary 
hardship, is the wisest policy”.’* Then they applied their standards 
to the following fact situations:** 


(1) A farmer wants to locate a barn in the bed of a mapped 
street. He can just as well place his barn back from the pro- 
posed street and continue to use the mapped strip for crops. 
He should not get a permit to build in the mapped street. 
(2) A landowner in an outlying district might be allowed to 
build a one story frame building without a cellar which would 
be inexpensive to remove when the street is opened. 

(3) A land owner who desires to build a four story stone build- 
ing across the mapped street might receive instead a permit to 
build an inexpensive one story structure on the mapped street, 
building the taller and more permanent structure back from 
the mapped land. Thus, “In the meantime [before the street 
was opened] he could be earning four or five percent on his 
buildings within the street, in addition to taxes.” 

(4) Where new buildings “could quite readily” be set back to 
conform to the proposed widening, this should be required. 


Obviously the draftsmen intended that their standards be ap- 
plied flexibly, one counter-balancing the other, allowing plenty of 
room for practical adjustment in individual cases. 

The New York courts have not had occasion to give to the official 
map appeal standards, the same analytical attention they have given 
zoning variance standards. From Headley v. Rochester’® we learn 
simply that a homeowner whose house is set well back from the 
mapped widening lines has no basis for attacking the validity of 
the map, where he has no present plans for building beyond these 
lines. But Vangellow v. Rochester™ is somewhat more instructive. 

The map in that case included a 10 feet widening strip on the 
south side of West Main Street for the entire 182.93 feet of frontage 
owned by the plaintiff. The land was occupied by an assortment of 
old buildings built up to the present street line along West Main. 
The plaintiffs desired to tear down and reconstruct these buildings 
so as to modernize and enlarge showroom floor space for their 
tenants. Without exhausting their administrative remedy, the 





requirements as a condition of granting such permit... .” 
* Bassett & Wi tiiams, Mopet LAws For PLANNING CiTiEs, COUNTIES 
anD States 24 (VII Harv. City Planning Studies, 1935). 


™ Ibid. 
* Id. at 22. 


*272 N.Y. 197, 5 N.E.2d 198 (1936). Total lot area was 19,000 square 
feet. Total widening line area was 4,330 square feet. 


gq 
™ 190 Misc. 128, 71 N.Y.S.2d 672 (Sup. Ct. 1947). 
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plaintiffs brought an action to have the map declared unconstitu- 
tional as to them on the ground that they were deprived of their 
property without due process of law and on the further ground 
that their property was being taken for public use without just 
compensation. The court held that the plaintiffs had no basis for 
objection until they had first exhausted their administrative rem- 
edy. But then the court went on and by way of dictum and guid- 
ance to the board ot appeals pointed out that compliance with the 
map would mean a loss of 1330 feet of valuable floor space. Nor 
could the entire proposed building be moved back 10 feet without 
losing valuable parking and loading space to the rear. “The con- 
clusion,” said the court,** “is inevitable that plaintiffs cannot be 
prohibited from encroaching on the disputed strip without thereby 
depreciating the fair and reasonable market value of the land.” 
Then the court went on:** 
Nevertheless, this does not mean that the property cannot be 
devoted to its most profitable use if reasonable limitations are 
imposed upon the design of a new structure. To erect, for 
example, a wee tog building out to the present street 
line, might easily bear no more relation to the most profitable 
use for these premises, or to any use that plaintiffs reasonably 
intend to devote them to, than was the case with the twenty- 
five foot strip of Headley’s front lawn. 
The court pointed out that set-back lines have often caused 
buildings to be terraced back from the street as they rise upward. 
Finally, of the ‘fair return” test the court had this to say:*° 


That is general language, and is construed to signify that the 
board is empowered to grant permits, su oe to reasonable 
conditions, where the land within the bed of the proposed 
mapped street must be built upon in order to be devoted to 
the most profitable use, or, if the owner desires to devote it to 
some other purpose, then to a reasonable use to which the 
land would actually be put. 
In a recent comment* the following types of administrative 
adjustments are reported as being current in New York City under 
the parent act: 


(1) A permit is granted but on condition that no more than the 
cost of construction of the building will be paid when the street is 
opened. Appreciation in value is thereby eliminated; 

oa 71 N.Y.S.2d at 677. 
“ia 71 N.Y.S.2d at 679. 


" Schlitt, General City Law Section 35—Its Effect and Implications on 
Title to Real Property, 22 Brooxtyn L. Rev. 17, 19 (1955). 
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(2) A permit is granted but on condition that the award to be 
paid for the building shall be reduced by a specified percentage for 
every year of its life up to the date of acquisition. This fixed per- 
centage varies from two to ten per cent a year.*? 

Our interviews with city officials in Wisconsin disclosed the fol- 
lowing pertinent information: 

(1) The official map is a relatively new phenomenon. This is 
reflected by the fact that in the 25 municipalities with official maps, 
covered by our survey, there have been only 12 formal appeals for 
adjustment. Five of these appeals were successful. In fact, a num- 
ber of the cities and villages have not even established an appeals 
procedure. 

(2) In 7 of the 25 municipalities landowners through some 28 
petitions showed a strong tendency to ignore the appeals procedure 
and to go directly to the governing body with a request for an 
amendment of the map. 

Often the requested amendments have been adopted. In several 
other communities protests before enactment of the initial ordi- 
nance brought about changes or deletions. In Manitowoc where 
the official map adopted in 1941 has been amended frequently, it 
was suggested that approval by owners of at least 80 per cent of 
the land within a radius of 300 feet from the land to be effected 
by the amendment be required for a valid petition to amend. 

(3) In a number of instances where all or virtually all of a lot 
was mapped for street purposes, owners have informally demanded 
of the municipality that it either buy the land or grant a building 
permit. A few municipalities, lacking the necessary funds for such 
purchases, granted the permits. Another refused either to purchase 
or to grant the permit, and the landowner has not acted to have 
this determination reviewed by a court. Several municipalities have 
bought lots under these conditions. Typically these lots are so- 
called “key lots”. That is, they face existing streets and have been 
mapped for future intersecting streets. In one city the practice 
is to buy such lots and then to charge the cost against the 
benefited interior lots when the intersecting street is ultimately 
opened. In another city the interior lot owners undertook to buy 





™See the recent case of Rand v. City of New York, 155 N.Y.S.2d 753 
(Sup. Ct. 1956) where such a stipulation was held invalid. 80% of a vacant 
lot was mapped for a street. On appeal the board granted a building permit 
for the erection of a new storage garage with an estimated life of 50 years. 
The board attached a condition to the permit that compensation be reduced 
10% for each year that elapsed between the time the building was erected 
—= time the street was opened. This was held to be an unconstitutional 
condition. 
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the key lot directly because of the increased value that would come 
to their lands when the mapped street was opened. 

(4) Several municipalities, with and without a formal appeal, 
lave issued permits to build in mapped streets but only on condi- 
tion that the owner agree to remove the building at no cost to the 
city when the street is ultimately opened. Landowners have agreed 
to such terms rather than go to the expense of a court review even 
though in several instances it seems likely that courts would have 
set the imposed condition aside. 

(5) Many municipal officials are ignorant of the standards that 
apply on appeal and adopt a strong anti-appeal attitude. Far from 
advising landowners fully of their right to appeal, these officials 
affirmatively discourage appeals by creating the impression that the 
map is controlling and inflexible. A surprising number of officials 
interviewed were sure that all appeals for permits to build in 
mapped streets should be denied. They felt that officially mapped 
building lines were even less subject to variance than are zoning 
set-back lines. 

(6) There has been surprisingly little experimentation with per- 
mits for less costly structures than those desired by landowners. 
And we found no evidence of the New York technique of reducing 
the amount to be paid for a building by a specified percentage for 
each year that the building stands. The explanation probably lies 
in the newness of the official map device in this state, plus the fact 
that most permit requests are for homes. There is a natural re- 
luctance to dictate how a man should build his own home or to 
require that its value be written off over a period of years. There 
is also a quite reasonable assumption that a set-back far from low- 
ering the value of the land used for residential purposes will actual- 
ly increase it. 

(7) We uncovered only one instance where a landowner chai- 
lenged the official map in court, attacking its constitutionality.* 
The circuit judge had not disposed of this litigation as this was 
being written. 


Construction of Sewer and Munictpal Utilities 
Controlled by the Official Map 


The official map statute forbids the construction of any sewer, 
other municipal street utility or improvement in any street until 
the street is placed on the official map.** Thus in one city surveyed, 





* Miller v. Green Bay, Brown Cty. Cir. Ct., Wis. 
“Wis. Stat. § 62.2316) (g) (1955). 
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sewer and water mains were being installed in outlying areas be- 
tween the lines of mapped, but as yet unopened streets. Where a 
municipality adopts an official map of only part of the city or village 
and then decides to install utilities in an unmapped street, presum- 
ably it would first have to add such street to its map before the 
installation could legally be made. 


Construction of Buildings with Relation to Future Streets 


The official map statute includes a provision that no permit for 
the erection of any building shall be issued unless a street giving 
access to the building has been placed on the official map.** There 
is included typical zoning variance authority to deal with cases of 
practical difficulty, unnecessary hardship or cases where it is not 
necessary that the structure be related to an existing or proposed 
street. We found no evidence that Wisconsin cities or villages were 
making any use of this provision. It should be particularly valuable 
in outlying areas beyond the municipal limits. But since applica- 
tion for building permits by landowners in these areas is not made 
mandatory, this provision of the statute is not apt to give effective 
control over placement of buildings in the extraterritorial area. 


OFFICIAL MAps AND MARKETABLE TITLE 


To the conveyancer the effects of the official map on the market- 
ability of real estate are more important than its planning conse- 
quences. In this section we blend a discussion of pertinent case 
law on marketability of title with some of our survey findings based 
on interviews with abstractors and attorneys. 

The courts are giving an increasing amount of attention to the 
effect of public land use controls upon the marketability of title.** 
Most of this body of law has developed in cases involving zoning 
regulations.*7 The Wisconsin court has, as we shall see, developed 
some case law rules about the effect of zoning upon real estate 
titles,** but has never passed upon the title encumbering effects of 
an official map. Some day it will have to face the question whether 
the approach it has adopted in the zoning cases should be extended 
to a case involving an official map. In the meantime practicing at- 
torneys representing clients in real estate transactions must make 





* Ibid. 

* Annot., 175 A.L.R. 1055 (1948). 

* Annot., 175 A.L.R. 1055 (1948). And see Hartman v. Rizzuto, 123 
Cal. App. 2d 186, 266 P.2d 539 (1954); Oatis v. Delcuze, 226 La. 751, 77 
So. 2d 28 (1954); Lee Builders v. Wells, 95 A.2d 692 (Del. Ch. 1953); Frank 
Towers a v. Laviana, 140 Conn..45, 97 A.2d 567 (1953); Josefowicz v. 


Porter, 32 Super. 585, 108 A.2d 865 (1954). 
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up their own minds about how to provide for the official map con- 
tingency in real estate contracts and whether or not to object to 
the marketability of title to officially mapped land. We have there- 
fore attempted a short analysis which we hope the bar will find 
helpful. 

We start by differentiating title encumbrance cases from cases 
where buyers are permitted to rescind their real estate contracts 
because of mispresentations by the seller about public controls 
that effect the use that can be made of the land. In practice the 
misrepresentation issue will often compete with the title encum- 
brance issue. If the court finds that the seller was guilty of mis- 
representation and that the buyer reasonably relied, it will probably 
not get to the question of whether the public control is an encum- 
brance on title. On the other hand, if the court finds that misrep- 
resentation or reasonable reliance has not been proved, the case 
will turn on the encumbrance issue. There have been more cases 
of the latter type than of the former. 

There is first off the possibility of intentional misrepresentation,*° 
well illustrated by an official map case from New York.* Seller fur- 
nished buyer with a plat of the premises showing officially mapped 
future streets at each end of the tract. But intentionally omitted 
from the drawing was a proposed street right through the middle 
of the tract. The opening of this street would have greatly dis- 
rupted the buyer’s proposed use of the land. The court permitted 
the buyer to rescind, finding intentional misrepresentation by the 
seller and reasonable reliance by the buyer. 

More difficult cases of claimed misrepresentation arise where the 
seller does not know of the existence of the public control and 
mistakenly indicates to the buyer that the land is not restricted.® 


Then there are also cases of silence—of nondisclosure by a seller 
who knows that the buyer is unaware that his intended use violates 


a land use regulation.” 





* Miller v. Milwaukee Odd Fellows Temple, 206 Wis. 547, 240 N.W. 
193 (1932); Kend v. Herbert Finance Co., 210 Wis. 239, 246 N.W. 311 
Ne Lasker v. Patrovsky, 264 Wis. 589, ni? N.W.2d 336 (1953). Cf. 
usch v. Wald, 202 Wis. 2, 232 N.W. 875 a? 
® See Rusch v. Wald, 202 Wis. 462, 232 NV 875 ( 
* Junius Construction Corp. v. Cohen, 257 N.Y. 393, Are NE. 672 (1931). 
Cf. Rusch v. Wald, 202 Wis. 462, 232 N.W. 875 (1930) and Gamble v. 
Beahm, wes On, 537, 257 P.2d 882 (1953). 
™ Ann 175 AL.R. 1055, nt (1948). Cf. Lasker v. Patrovsky, 264 
Wis. | 589, ry N.W.2d 336 (195. 
See Curran v. Heslop, it Cal. App. 2d 476, 252 P.2d 378 (1953) 
(failure to disclose violations of building code) and Hartman v. Rizzuto, 123 
Cal. App. 2d 186, 266 P.2d 539 (1954) Teailure to disclose zoning provisions) . 
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The difficulty of proving reasonable reliance in all these cases is 
substantial. There is evident in the cases an assumption that the 
buyer has a duty to check for public controls unless affirmatively 
diverted or dissuaded from doing so by the seller.** Quite possibly 
the relative unfamiliarity of real estate buyers with official maps 
may make it easier to establish reasonable reliance in such cases, 
than in cases involving zoning or some other more familiar kind 
of regulation. 

But this is not the place for the detailed analysis that these im- 
portant problems of misrepresentation deserve. 


Instead we assume that misrepresentation is “out of the case’”’ and 
that the problem is whether or not a public control so “encumbers” 
the seller’s title as to permit rescission by the buyer. To start with, 
recognize that at least the following variables should be considered 
in each case: 


1. What does the contract say? Does it call for a deed convey- 
ing title free and clear of all encumbrances? Or does it express- 
ly provide that the conveyance is to be subject to all zoning 
and other municipal ordinances and to public and private 
easements and restrictions of record? 

2. Is the land affected by the public control unoccupied by a 

building? Or is there a building on it? If so was the building 

erected before the control was adopted? Or was the building 
erected subsequent to the control and in possible violation 
of it? 

We discuss here cases where the seller contracted to deliver a 
deed conveying unencumbered title, there being no express excep- 
tion of zoning or other ordinances. And as will be seen, we have 
arranged the official map cases functionally in accordance with the 
second group of questions just listed. 

The Wisconsin court has held broadly and generally: 


restrictions imposed by the zoning ordinance or the laws of 
the state are not incumbrances within the meaning of that 





*See especially Millman v. Swan, 141 Va. 312, 127 S.E. 166 (1925): 
Hall v. Risley, 188 Ore. 69, 213 P.2d 818 (1950). 
™ Miller v. Milwaukee Odd Fellows Temple, 206 Wis. 547, 559, 240 
N.W. 193, 198 (1932). See also Lasker v. Patrovsky, 264 Wis. 589, 60 
N.W.2d 336 (1953) and George v. Oswald, 273 Wis. 380, 78 N.W.2d 763 
Now se This is in accord with the weight of authority. See Annot., 175 
.L.R. 1055 (1948). “[T]he general and well nigh universal rule should be 
applied, viz., that where a person agrees to purchase real estate which, at 
the time, is restricted by laws or ordinances, he will be deemed to have en- 
tered into the contract subject to the same. He cannot thereafter be heard to 
a to taking the title because of such restrictions.’ Lincoln Trust Co. v. 
illiams Bldg. Corp., 229 N.Y. 313, 318, 128 N.E. 209, 210 (1920). 
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term as used in a contract to convey real estate. In this respect 
such restrictions are entirely different than the restrictions 
created by deed or contract. 


Even where a zoning ordinance forbidding the use contemplated 
by the buyer is enacted after the contract is signed (but before the 
deed is tendered), the buyer has no basis for rescission.®* In this 
situation, however, some courts have refused specific performance 
against the buyer, relegating the seller to his remedy at law.** 

But if the premises being sold are in violation of a zoning law, 
the seller’s title is encumbered and, in absence of anything in the 
contract to the contrary, the buyer may rescind and recover back 
the money he has paid.* 

Thus suppose seller contracts to sell land to buyer, agreeing to 
deliver a warranty deed free and clear of encumbrances. Buyer 
wants to use the land as a filling station site. Zoning forbids this 
use. Absent misrepresentation by the seller, the buyer has no basis 
for rescission. But if an existing building on the premises was built 
only 22 feet back from the street in violation of a 25 foot zoning set- 
back, the buyer may rescind and sue to recover his down payment.** 
Apparently the fact that a building on the premises is non-con- 
forming, having been built before zoning, does not amount to a 
title encumbrance.®® This is true even though substantial destruc- 
tion of the building by fire or other catastrophe will mean that it 
cannot be rebuilt.1° 

Can we expect that these real estate title rules developed largely 
in zoning cases will be extended by the Wisconsin court to cases 





*® Kend v. Herbert Finance Co., 210 Wis. 239, 246 N.W. 311 (1933). 

Clay v. Landreth, 187 Va. 169, 45 S.E.2d 875, 175 A.L.R. 1047 (1948). 
That a court might refuse specific ae was expressly recognized in 
Kend v. Herbert Finance Co., note 95 supra. See also Anderson v. Steinway 
& Sons, 178 App. Div. 507, 165 N.Y. Supp. 608 (1st Dep’t 1917). Cf. Lee 
Builders v. Wells, 95 A.2d 692 (Del. Ch. 1953). 

* Annot., 175 A.L.R. 1055, 1060 (1948); 55 Am. Jur., Vendor and Pur- 
yd § 250 (1946). See also Dunham, Private Enforcement of City Planning, 
20 Law & Contemp. Pros. 463 (1955) and Lohmeyer v. Bower, 170 Kan. 
442, 227 P.2d 102 (1951). Cf. Hartman v. Rizzuto, 123 Cal. App. 2d 186, 266 
tian a (1954); Watt v. Patterson, 125 Cal. App. 2d 788, 271 P.2d 200 


(195 

= Koy er v. DeVincentis Const. Co., 107 Pa. Super. 599, 164 Atl. 111 
(1933); Miller v. Milwaukee Odd Fellows Temple, 206 Wis. 547, 240 N.W. 
193 yee fF But see New York cases discussed in Annot., 175 A.L.R. 1055, 
1060-62 (1948). 

“If the buyer can carry on his contemplated use as a non-conforming 
use, he is better off than the buyer who buys expecting to use the land for a 
purpose completely barred by zoning. Since pa ag’ bu <7 cannot object to 
title, a fortiori neither can the former. See Ann 175 A.L.R. 1055 (1948); 


55 Am. Jur., Vendor and Purchaser § 246 (1946) ‘and cases cited at note 87 
supra. 
See note 99 supra. 
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where an official map provides the basis for title objection? If the 
court follows the general trend of New York and Pennsylvania 
cases, the answer will be no. These cases uniformly fail to recog- 
nize any analogy between land use regulation by zoning and regu- 
lation by official map. We hope that the following review of these 
cases will cast sufficient doubt upon them to suggest the need for a 
completely fresh appraisal of the problem when it reaches the 
Wisconsin court. 


It will help to proceed functionally, in accordance with the effect 
of the official map in each case. We start with the case where the 
oficial map simply fixes a widening line along one side of the lot 
being sold. This is obviously closely comparable to a zoning set- 
back.1°" 


In Petterson v. Radspi Realty & Coal Corp.’ we have a case 
involving such a widening line, and three lower New York courts!” 
have interpreted this case as holding that such a widening line is 
an encumbrance on the seller’s title, justifying recission by the 
buyer. But the Petterson case is a weak reed on which to hang such 
a conclusion. The trial judge permitted rescission on the ground 
that the buyer did not receive what he bargained for thus finding 
a failure of consideration. Both the Appellate Division and the 
Court of Appeals affirmed without opinion.’ The statement of 
the case approved by the Court of Appeals reporter from the appeal 
papers reveals that the deed conveying the land to the buyer set 
the north boundary line along the widening line so as to exclude 
the widening strip from the conveyance. A survey then revealed 
that this north line cut 6 feet deeper into the lot than had been 
anticipated and that with the loss of this six feet, the basement 
garage under the house would become virtually unusable. The 
case seems to turn on this loss as a “failure of consideration” and 





See note 87 supra. And see Moyer v. DeVincentis Const. Co., 107 
Pa. Super. 588, 164 Atl. 111 (1933) (Set-back as such is not an “encum- 
brance”, but violation of it is). 

290 N.Y. 645, 49 N.E. 2d 615, affirming, 264 App. Div. 903, 35 
N.Y.S.2d 797 (2d Dep't 1942); Id., 265 App. Div. 824, 37 N.Y.S.2d 841 
(2d Dep't 1942). 

** Agliata v. Oy Ageetien, 124 N.Y.S.2d 212 (Sup. Ct. 1953); Golden v. 
Aldell Realty Corp., 70 N.Y.S.2d 341 ( <<: Ct. 1947); Bibber v. Weber, 199 
Misc. 906, 102 N.Y.S.2d 945 (Sup. Ct. 1951), aff'd, 278 App. Div. 973, 105 
N.Y.S.2d 758 (2d Dep't 1951). 

One judge dissented in the ae 9 oe division on the ground that the 
official map was unconstitutional, invalid and therefore not a title encumbrance. 
One judge dissented in the Court of Appeals on the ground that complete 
failure of consideration had not been established. The case is a good illustra- 
tion of the stare decisis dangers inherent in affirmances without opinion. 
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not upon a finding that the official map encumbered the seller's 
title. 

Another title case involving a widening line is the early one of 
Wagner v. Perry.’ This case reached the same result in an official 
map-title encumbrance controversy as do modern cases involving 
zoning ordinances. A public body had adopted and filed an official 
map.’ A widening line fixed by the map was placed 15 feet along 
the west side of the lot in the bed of the mapped street. Part of 
the piazza of the home stood within this 15 foot strip, but there is 
no indication whether it was built before or after the map was 
adopted. The buyer objected to the seller’s title on the basis of 
the official map, but the court held:'” 


The filing of the map in question in no way defeated the title 

of the plaintiff to the premises until the proceedings provided 

by the statute had been taken for the purpose of pep | 
the premises, and these proceedings may never be taken an 
the streets as laid down on this map never opened for public 
use. 

But in a pre-zoning Pennsylvania case’* a 10 foot widening line, 
200 feet in length along the west side of a lot was held “an incum- 
brance upon the lot, relieving the appellee [buyer] from his agree- 
ment to purchase.” The court did not indicate what percentage of 
the total area of the lot had been included within the widening 
strip. 

We turn next to the typical situation which prevails where 
vacant land is ripe for subdivision. Seller contracts to sell a sizeable 
tract to buyer, who then finds that one or more future streets have 
been mapped across the tract. May the buyer rescind? Two Penn- 
sylvania cases say he can.’°° These cases make no clear demonstra- 
tion of any adverse effects of the mapped streets upon the buyer.’ 
Instead, they rely uncritically on an earlier case*"' where, after the 
map was adopted, buildings had been erected partly in the mapped 
street.11? Besides, these Pennsylvania cases were decided before 
zoning laws were prevalent and therefore before the title encum- 
brance-zoning law outlined above had evolved. In addition, it has 
now become generally recognized that a community, in connection 
with its subdivision plat approval powers, may both dictate where 





47 Hun. 516 (N.Y. Ist Dep't 1888). 
™* Apparently under N.Y. Sess. Laws 1874, c. 604. 
™ Wagner v. Perry, 47 Hun. 516, 518 (N.Y. Ist Dep't 1888). 


** Graybill v. Ruhl, 225 Pa. 417, 74 Atl. 239 (1909). 
™ Atlantic Refining Co. v. Sylvester, 231 Pa. 491, 80 Atl. 1091 (1911) 
and Ritter v. Hill, 282 Pa. 115, 127 Atl. 455 (1925). 





OD 
































March] OFFICIAL MAP LAW 207 


streets shall be located" and require that land needed for them 
be dedicated to the public free of charge." 

But what of the case where seller contracts to convey a vacant 
lot free of encumbrance, the whole of the lot having been mapped 
for a future street? Presumably the buyer will be able to get from 
the board of appeals a permit to build some kind of a structure on 
the land—-since there is here a clear case where the mapped land 
will not earn a fair return and where the owner will be substantially 
damaged unless a permit is granted. But the permitted building 
may not at all be of the type the buyer intended to erect, it may be 
less permanent, lower, without a basement, etc. Is this to be likened 
to the case where one who has bought land for commercial pur- 
poses discovers that it is zoned for residential use only? The one 
case in point'’® is inconclusive. The official map statute there in- 
volved was of the old-fashioned variety, containing no hardship 
adjustment provisions. It is accordingly understandable that the 
New York court held the particular map to be unconstitutional 
and hence no encumbrance on the lot.1"* 

Next consider cases where at the time of the real estate sale, a 
building is standing wholly or partly in the bed of a mapped street. 
Take first the case where the bujlding has been erected without 
the requisite building permit after the map was adopted. There 
have been a considerable number of such cases in New York City 
largely due to an erroneous ruling of the city’s corporate counsel.!"7 
Under his ruling many property owners obtained building permits 





™In Ritter v. Hill, supra note 109, it was stated that the official map 
showed a 150-foot street bisecting diagonally 9 of the 20 lots in the tract. 


™ Evans v. Taylor, 177 Pa. 286, 35 Atl. 635, 69 L.R.A. 790 (1896). 


™ This is clearly comparable to the case where a building being pur- 
chased violates a zoning ordinance or other public regulation. See note 98 
supra. 

"3 See Ayers v. Los Angeles, 34 Cal. 2d 31, 207 P.2d 1, 11 A.L.R.2d 
503 (1949). 

™ Ibid.; Ridgefield Land Co. v. Detroit, 241 Mich. 468, 217 N 58 
(1928); Newton v. American Security sas Fw a ven 148 gwd “311 
(1941) and BeuscHer, LAND Use Contr 4 (195 

Forster v. Scott, 136 N.Y. 577, 384-5, 32 NI . 976, 977, 18 L.R.A. 

543 (1893). “As the plaintiff in the case at bar was virtually deprived of the 
right to build upon his lot by the statute in question, and as this circumstance 
obviously impaired its value and interfered with his power of disposition, it 
was to that extent void as to him, and created no ee upon it.” 

™§ Under familiar notions of doubtful title, the court might well have re- 
fused to pass on the validity of the map, a it was sufficiently doubtful 
° >. Ge cya See Agliata v. D'Agostino, 124 N.Y.S.2d 212 

up. Ct 
™ See Schlitt, General os Law Section 35—Its Effect and Implications 

on Title to Real Property, 2 Brooxiyn L. Rev. 17, 20 (1955) and Harvey, 
Reat Estate Law AND t.. Crosinc 107 (3rd ed. 1956). 
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only from the appropriate borough superintendent of buildings, 
failing to obtain a second permit from the Board of Standards and 
Appeals as required by the official map law. Title to all buildings 
erected by these owners was beclouded by Bibber v. Weber,''8 which 
was just such a case. The Appellate Division permitted a grantee 
of such a building to recover damages for breach of a covenant 
against encumbrances. Now a fifteen year statute of limitations 
has been adopted and offers some hope to sellers who built without 
the permit required by the official map act.1* The Bibber case is 
not inconsistent with cases finding encumbrances where buildings 
on the premises violate zoning ordinanccs.'*° 

We come, finally, to cases involving structures erected before 
the official map was adopted. Agliata v. D’Agostina’* was such a 
case. The building was erected in 1901, the proposed street was 
mapped in 1910, but never opened. The real estate contract was 
entered into in 1952. The buyers rejected the sellers’ title and 
sued to recover their down payment. The court found the title 
encumbered and permitted rescission. The court said: “The 
authorities hold that the encroachment of the premises on a pro- 
posed street is an encumbrance and that such title is unmarket- 
able.””1?2 

It then admitted that the Statute under which the map was 
adopted was of doubtful constitutionality, but that since there had 
been no such determination, the buyers “cannot be required to 
accept a title which may be perfected only by litigation.” 

Again, the statute before the court in the Agliata case was of the 
old-fashioned type, devoid of any provisions for adjustment in 
hardship cases. But the sweep of the court’s opinion does suggest 
that it would find even the Wisconsin type of official map “an 
encumbrance” where an entire lot with a pre-existing structure 
on it had been mapped for street purposes. 

"* 199 Misc. 906, 102 N.Y.S.2d 945 (Sup. Ct. 1951) aff'd, 278 App. Div. 
973, 105 N.Y.S.2d 758 (2d Dep't 1951). The trial court in this case likened 
the official map to an easement of record, where no visible evidence of the 
easement exists on the land. It held that the covenant against encumbrances 
protects against such an official map “easement”. This in spite of the fact 
that the street had been mapped in 1910, the building erected in 1946, with- 


out the street having been opened by the time the matter came before the 
court in 1951. 

™ N.Y. Gen. Crry Law § 35a. 

™ See note 98 supra. e consequence of “violation” in each instance 
differs. By injunction the owner may be required to remove the zoning viola- 
tion forthwith. But the structure erected in the bed of a mapped street may 
continue to stand and be used until the street is ultimately opened. If the 
street is never opened, use of the structure will never be interfered with. 

11124 N.Y.S.2d 212 (Sup. Ct. 1953): 

2 Id. at 213. 
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Should the Wisconsin court reach this conclusion in applying 4 
our statute? The question raises a set of difficult problems. The 
zoning concept of non-conforming use is nowhere expressed in 
62.23 (6);1*° the status of a building already on the land at the time 
it is mapped is left vague and indefinite. Granting that such build- { 
ing, to preserve the constitutionality of the map, must be paid for f 
when the street is opened, what about alterations made after the 
land is mapped? Will they be paid for? Or suppose the building 
is substantially damaged and is rebuilt, is the owner assured of 
reimbursement for these expenditures? ji 

The only thing that is clear from 62.23 (6) is that if the building 
is torn down to make way for a new building on the mapped land, f 
a permit for the new structure must be obtained if the land is in- 
side the municipality, or may be obtained if it is outside. Possibly 
the building permit provisions of the statute’** can be construed 
to authorize local units to require permits for alterations and re- 
building, but none of the 21 ordinances from Wisconsin cities and { 
villages we have seen contains any express provisions to this effect.'*° 
There is a tendency to think of the official map only as it applies 
to vacant land and only about permits for new buildings on such 
land. 

Even if the Wisconsin statute be construed to authorize permits 
for alterations and rebuilding activities, and even if the local map ff 
ordinance be similarly construed, the “fair return” formula applies 4 
and no alteration or rebuilding will be permitted where the struc- 
ture that antedates the map is earning such a return. 

These problems were posed by, but unfortunately not discussed 
in, Golden v. Aldell Realty Corp.'** 

In 1936 New York City’s Board of Estimates adopted a resolution 
which authorized the acquisition of land for the widening of a 
street. A map was filed in the appropriate public office, but we are 
not told whether this was an official map under New York's 1926 
act. In 1946 seller contracted to sell a lot, all of which was mapped 


pernctmare) 





This may well be an additional reason for electing to use zoning set- q 
backs, rather than official map widening lines. See page 194 supra. 
%*The statute says generally that no permit shall hereafter be issued for 4 
any building. But for maps in the extraterritorial area beyond the municipal 
limits the statute speaks of, “any person desiring to construct a building.” : 
(emphasis added). Wis. Stat. § 62.23(6) (d) ( 1955). 
%* Sixteen ordinances either contain no provision for building permits at 
all or require them only for the “erection” of buildings. Five following the \ 
League of Municipalities Model Act provide in the language of the statute 
for permits “for any building.’ These latter ordinances might be construed 
to require permits for rebuilding and alterations. 


™70 N.Y.S.2d 341 (1947). 
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for street widening. A building which antedated the resolution 
and map stood on the lot. Buyer intended, as the seller knew, to 
expend considerable sums to “rebuild” this structure to convert it 
into a department store. The buyer objected to the seller's title. 
He admitted that the Board’s resolution did not constitute an 
eminent domain taking, that additional action by the Board would 
be required to constitute such a taking. So the question posed was 
whether the resolution and map earmarking the land for street 
widening constituted an “encumbrance”. Without discussion, the 
court merely referred to the doubtful case of Petterson v. Radspi 
Realty & Coal Corp.,'** and held the seller's title encumbered. Re- 
scission by the buyer was permitted. 

Summing up these official map, marketable title cases, one can- 
not avoid the general impression that both the Pennsylvania and 
New York courts, quite regardless of the functional situation on 
the land, and with no attention to the zoning analogy, have treated 
the mapped street as an “easement”, or other encumbrance. Buyers 
have accordingly been generously released from contracts calling 
for deeds free of encumbrances. We find no cases where the buyer 
has agreed, as is customary in many places in this state, to take the 
land subject to “zoning and other ordinances”. Presumably an 
oficial map is such an ordinance. 

Another approach to these title problems finds little or no sup- 
port in the cases. It can be argued that the map is a first—a pre- 
liminary step in the process of eminent domain taking’** and that 
the risk of such taking should be upon the person in possession'** 
at the time the first step is taken. This, in the cases we have been 
discussing, is of course the seller. 

Such an approach is, in our view, wrong. The official map is a 
police power regulation. We see no reason why the title problems 
we have discussed should not be worked out on that basis. In the 
meantime sellers and buyers of real estate would do well to alert 
themselves to these title problems and to come to clear and express 
understandings on the subject. This implies that it is highly de- 
sireable that abstractors at least note the existence of an official 
map. Its actual application to the land in question can then be 
checked at the municipal clerk’s office. It also implies that prac- 
ticing lawyers in this state need to understand the implications of 





* See note 102 supra. 

“8 Annot., 21 A.L.R.2d 792, 805 (1952). 

™ The Uniform Vendor-Purchaser Risk Act in force in Wisconsin im- 

s the risk of eminent domain on the party in possession. Wis. STAT. 
P°935.72 (1955). 
































































OFFICIAL MAP LAW 211 





March} 


the official map for real estate mortgage and sale transactions. 
To what extent are these objectives currently being fulfilled in 

Wisconsin? Interviews with 30 abstractors in 10 counties, each of 

which had at least one municipality with an official map, disclose: 


17 abstractors in 8 counties recite generally, the existence of 
an official map; 


3 in 2 counties recite the existence of an official map for only 
some, but not for all, communities with official maps; 


2 in | county reproduce the pertinent part of the official map; 


1 indicates specifically how the official map affects the partic- 
ular parcel, but he does this for only one of the two municipal- 
ities in the county that are officially mapped; 


2 in 1 county state expressly in their certification that the ab- 
stract contains no information about possible official maps; 


7 in 3 counties make no mention at all of official maps. 


Attorneys practicing in 20 communities with official maps showed 
a considerable awareness of the existence of these maps. Thirty- 
seven out of forty-seven of these lawyers were at least moderately 
familiar with 62.23 (6). But of 12 lawyers practicing in communities 
that had no official maps only 2 knew what an official map was; 
over 83 percent were uninformed. If this heavy percentage, from 
our crude sample, is characteristic of the state as a whole, there is 
a serious possibility that clients buying real estate in officially 
mapped cities or villages may get trapped by such maps. 

Thus a buyer contracted to purchase a lot on the outskirts of a 
central Wisconsin city. The abstract did not disclose the existence 
of an official map, nor did the buyer’s lawyer call it to his client’s 
attention. As a matter of fact the seller did not know of the official 
map either. The buyer having paid for the lot and having 
received the deed, applied for a building permit only to discover 
that the lot was mapped in such a way that it was impossible to 
erect the type of structure he desired. Luckily the seller owned 
adjoining land and an adjustment was worked out with a city offi- 
cial aiding in the negotiations. The buyer was rescued from a 
considerable financial loss; his lawyer from red-faced embarrass- 
ment. 


Statements by abstractors about the frequency with which they 
note the existence of official maps are not consistent with our finding 
that of 59 lawyers (47 from officially mapped municipalities) only 
16, in seven communities had ever seen an abstract which men- 
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tioned an official map. But all 59 were unanimously of the view 
that the existence of an official map should be noted in the abstract. 
Only a few, however, felt that the pertinent portion of the map 
itself ought to be reproduced in the abstract. 

Finally, it is noteworthy that 35 lawyers said they did not believe 
an official map was an encumbrance on title; 22 thought it was. 
Will the state supreme court ultimately rule with the majority 
opinion? 

THE OFFICIAL MAP—ADDITIONAL LAND PLANNING ASPECTS 


The land planner is vitally concerned with the municipal street 
system. His aim is to develop “a street system that will provide 
access, light and air to abutting property and, at the same time, 
enable vehicular traffic to move swiftly and safely with a minimum 
of regulation.”'*° Obviously accomplishment of these goals through 
the development of an efficient system of major and minor streets 
at moderate cost enhances property values throughout the commu- 
nity, not only in industrial and business areas but also in residential 
districts. Our Wisconsin court has stated the problem succintly 
and in practical terms.*1 


The pioneer builders of our large cities did not realize the pos- 
sibilities of their tremendous growth in interests and popula- 
tion. Had they done so, they would have provided for wider 
streets in cities like Milwaukee, to accommodate the congested 
traffic which has developed. The expense which is now entailed 
by condemnation proceedings to take in larger areas for street 
purposes in congested districts is enormous; whereas if proper 
provision had been made in the early days, the land necessary 
for such streets could have been acquired at a nominal expense. 


The planner in looking ahead, as best he can, and in trying to 
avoid congestion and high cost of land acquisition in the future. 
uses a master plan of streets graphically to demonstrate his goals. 
He looks upon the official map, subdivision control and zoning as 
tools which can be used to achieve these goals, and to protect them 
when achieved. 

Stimulated by the League of Wisconsin Municipalities some 33 
Wisconsin cities and villages have adopted official maps for street 
widening and street opening purposes. Nineteen of them have offi- 
cially mapped beyond municipal limits.*? There has been, and 





* SeGoE, LocaAL PLANNING ADMINISTRATION 93 (2d ed. 1948). 

™ Milwaukee v. State, 193 Wis. 423, 452, 214 N.W. 820, 831 (1927). 

™ Some of these extraterritorial maps include only a small part of the 
extraterritorial area over which the municipality has mapping power. Most 
include the entire area. 
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continues to be, great demand upon the State Planning Division 
of the Bureau of Engineering for free service in the preparation of 
official maps. At least fifteen of the maps now in force were pre- 
pared by this Division. As already indicated, practically all of 
this activity has taken place in the 10 years since World War II. 

Although as lawyers we have been principally interested in the 
legal aspects of these many recent official map ordinances, our 
interviews did disclose some information about the planning efh- 
cacy of the device in addition to that which we have already re- 
ported in previous sections of this paper. We set down these addi- 
tional comments for what they are worth. They are not based on 
intensive investigations, only on relatively perfunctory interviews. 
Further, we make no pretense at land planning expertese and are 
therefore in no position to pass value judgments on the comments 
we picked up. But some comments recurred over and over again 
as the junior author talked with a total of 84 municipal officials, 
59 attorneys and 40 abstractors in 39 cities and villages located in 
22 counties of the state. These comments by those who are admin- 
istering or observing official maps in action seem to us worthy of 
attention, to the end that the official map may become a more 
effective guide to municipal growth. 

First of all, in spite of some acknowledged faults in many muni- 
cipalties, officials from cities and villages with official maps were 
almost unanimous in their judgment that the official map “is a 
good thing’. Over and over again the comment was made, “Should 
have had it at least 10 [or 25] years before.” Forty-four lawyers 
thought the device constitutionally valid; only one thought it un- 
constitutional; 14 had no opinion. There seems to exist in the state 
a broad base of willingness to accept the official map; it is important 
that such faults as are being disclosed in its application be corrected 
to avoid undermining growing confidence in the official map. 


The most serious fault found with a number of maps was their 
lack of preciseness. City officials, attorneys and abstractors all com- 
mented that particular maps were not scaled to a level where ac- 
curate ascertainment of building lines on the land was possible. 
Contrast for example a carefully done map on I1 large sheets, one 
for each section of a city of 12,000 and an attempt officially to 
map a sizeable community including its extraterritorial areas on 
one sheet of paper, 18 inches square. One does not have to be an 
engineer to realize that precise ascertainment of street lines under 
the latter map is an impossibility. Such a map is so general that 
it is extremely doubtful that a court would treat it as an official 
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map under 62.23 (6) or would enforce it through the sanctions of 
that section. At the very most it is a street plan for general guid- 
ance of city officials, without binding effect on landowners. It would 
be well to write into 62.23 (6) a required minimum scale for official 
maps to stop this tendency to adopt maps that are too general and 
unprecise. 

A closely related complaint about official maps was that quite a 
number had been prepared on the basis of contour maps that were 
too general. It was claimed that 10 or even 20 foot contour maps 
were used when the requirement of 2 foot contour maps should 
have been insisted upon. This is a difficult practical problem be- 
cause such detailed contour maps are quite costly to prepare. 

Whether there should be a minimum requirement written into 
the statute on this point should receive careful consideration by 
competent engineers. In any event a number of our informants 
from various cities report officially mapped “future” streets that 
will never be opened because they would climb too steeply. People 
laugh and talk about such alleged faux pas and this brings dis- 
credit to the rest of the map. 

Another major problem, judging from our interviews, is the 
failure of some municipalities, mostly smaller ones, that do not 
employ a full time engineer or planner, to keep their maps up to 
date. This seems particularly true of some of the maps prepared by 
the State Planning Division. With its very limited staff and heavy 
work load, this Division is not in a position to give the day to day 
attention to enacted maps needed to keep them from going to seed. 
This poses a policy decision for the state. Will it insist that smaller 
municipalities struggle along with these maps as best they can, 
adjusting them, if at all, at their own expense. Or will the state 
supply the staff needed to service such communities in the day to 
day administration of such maps, just as it has in the first instance 
supplied the staff to prepare many of the maps now in force. 

Some smaller municipalities cling desperately and inflexibly to 
their official maps. In absence of any local person competent to 
judge whether a street pattern proposed by a subdivider is better 
than the one shown on the official map, officials insist in every 
instance that the subdivider follow the map. In at least one in- 
stance, the subdivider, rather that follow what he was convinced 
was an inferior street scheme, ech dropped the project and the 
land remains undeveloped. 

By way of contrast to these municipalities which treat the official 
map as though it were the law of the Medes and Persians, are other 
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cities and villages which look upon their maps merely as devices 
to pressure subdividers into proposing street layouts that are better 
than those of the official maps. 

We do not want to leave the impression that all the cities and 
villages contacted fit into one category or the other. In many 
communities, especially the larger ones, the official map is a living 
thing that is growing and changing with the community. But 
these largely are municipalities that have full time engineers or 
planners. 

There was an overwhelming consensus on the part of municipal 
officials that only proposed major streets should be mapped; minor 
streets should be controlled through subdivision plat approval. A 
few larger cities have succeeded in mapping minor as well as major 
streets in their outlying areas without stirring up difficulties in ad- 
ministration of the map. But such maps were prepared by full-time 
planners and engineers who spent months making detailed pre- 
liminary studies before drawing the maps. Green Bay, for example, 
is now carefully mapping all streets in detail, even minor ones, 
because a special problem of a disjointed land ownership pattern 
involving numerous small parcels makes control through subdivi- 
sion plat approval ineffective. 

There was some criticism by municipal officals that their official 
maps did not pay sufficient attention to drainage, percolation and 
similar problems in mapping future streets and these comments 
often culminated with the suggestion that official maps should be 
prepared only after full study by engineers on the spot, and not 
from afar. Such commenis, as well as some of the other comments 
we have noted, get to the hard facts of the cost of preparing an 
official map, as well as the cost of its administration and of keeping 
it up to date. There is a strong feeling that whether the state or 
the municipalities bear these costs, the public should be educated 
to the need and money-saving potential of the official map and 
adequate funds should be made available to do a competent job 
even for smaller communities. As one official put it, “speed ball 
pen mapping” should be avoided. 

Finally we report a very healthy willingness by Wisconsin's 
municipal officers to “cut the people in” by going well beyond the 
minimum notice and hearing requirements of the statute. Thirteen 
municipalities notified affected landowners by mail before holding 
a hearing on the official map. The city engineer in one city invited 
individual landowners to his office to look at and discuss the pro- 
posed map. One city buys a block ad in the local newspaper to 
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advertize hearings on official map amendments. Six years of public 
discussion preceded enactment of an official map in a second class 
city. Officials are convinced that this kind of effort pays rich divi- 
dends in terms of public support of the map. 


SUMMARY OF SUGGESTIONS 


To conclude this essay, which has expanded itself unduly, we 
gather together here in summary form suggestions made or indi- 
cated at various places in our discussion: 

1. Section 62.23 (6) should be amended as follows: 


a. Study by the local Plan Commission, notice and hearing 
should be required as pre-condition to the enactment of an 
official map ordinance. These procedures should follow as 
closely as possible the familiar steps required for the enactment 
of a zoning ordinance. 

b. The statute should be made to conform to practice by au- 
thorizing the mapping of future streets and widening lines 
in the initial ordinance. 

c. Municipalities should be accorded more flexible powers so 
that, for example, they could map future streets only; map 
extraterritorially only; map any major extraterritorial street, 
whether an extension of an existing municipal street or not. 
The power to map for widening lines only should be made 
clear as should also the power to map only a part of the 
municipality and the power to map by a series of ordinances 
one section of the city or village at a time. 

d. Where the extraterritorial mapping powers of two or more 
municipalities overlap, and one of the municipalities is say 
five or more times larger than any of the other municipalities, 
the statutory apportionment formula of section 66.32'** should 
not apply. Instead the larger municipality should have a first 
right to map to the full extent of its extraterritorial ring. If 
after demand from one of the smaller municipalities, this right 
is not exercised within a specified time, then the operation of 
the formula would be reinstituted and the smaller unit or units 
could map in accordance with it. 

e. The zoning concept of the non-conforming use should be 
expressly incorporated into the official map statute. 

f. The building permit provisions should be amended to (1) 
require permits for alteration or rebuilding of structures lo- 
cated partly or wholly in the bed of mapped streets; (2) re- 
quire that landowners whose lands have been mapped by 
extraterritorial streets obtain building permits from the 
mapping municipality, and (3) panes minimum applica- 





™ Wis. Stat. (1955). “[T]he jurisdiction over said overlapping area shall 
be divided on a line all points of which are equidistant from the boundaries of 
each municipality. . . .” 
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tion procedures which shall apply where application pro- 
cedures are not spelled out in the local ordinance. 

g- It should be made clear that the “fair return” standard 
applies to a fair return on the market value of the mapped 
land, including any buildings that may have been on it at the 
time of mapping. 

h. Minimum standards of preciseness should be required for 
official maps and possibly a minimum requirement for contour 
information should be prescribed. 

i. In line with our suggestion that powers to map be made 
more flexible, it would be well to eliminate the mandatory 
requirement that no sewer, municipal street utility or improve- 
ment can be constructed in a street until the street has been 
duly placed on the official map. This would permit a munici- 
pality to map just one section of town, or just map extraterri- 
torially without hamstringing public improvement construc- 
tion programs in unmapped parts of town. 


2. Existing municipal official map ordinances should be checked 


for the following points: 


a. Were widening lines or future streets mapped by the initial 
ordinance? If so, did submission to, and study by, the plan 
commission as well as notice and hearing precede the enact- 
ment of the ordinance? Did these satisfy the statutory prelim- 
inaries for amendment of an official map ordinance? If not, 
steps should be taken to see to it that the widening lines and 
future streets are reenacted by an amendment adopted after 
full compliance with these statutory procedures. 

b. Does the ordinance spell out a building permit procedure? 
Does this procedure encompass permits for alterations and re- 
building as well as for the erection of new buildings? If the 
answer is no to either of these questions, steps should be taken 
to amend the ordinance in line with the discussion in the 
body of this article. 

c. Does the ordinance spell out the landowner’s statutory right 
of appeal? If so, is the ordinance available in convenient form 
so that landowners may easily ascertain their rights? If not, 
has some other procedure been set up for informing landown- 
ers of their right of appeal? 


3. The noteworthy efforts of the League of Wisconsin Municipal- 
ities to acquaint its members with the official map and problems 
of its administration will, we hope, be continued. We hope partic- 
ularly that the League will continue to serve as a clearing house for 
information about various techniques for acquainting the public 


with the importance of the official map. 


4. Comparative studies of the actual costs of officially mapping, 
and of administering the official map, in selected municipalities of 
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comparable size might well throw important light on the relation 
between cost and quality of product. Such studies might also pro- 
vide a basis for what we believe to be a needed expansion of staff 
of the State Planning Division if it is to continue to play its vital 
role in serving Wisconsin municipalities so far as concerns official 
maps. 

5. The Property Section of the Wisconsin bar should work out 
with the Wisconsin Title Association (abstractors) agreed on pro- 
cedures for noting the existence and possibly the provisions of off- 
cial map ordinances. 

6. Municipalities which have adopted widening lines through off- 
cial map ordinances should consider incorporating these lines into 
their zoning ordinances as zoning set-back lines, to make it clear 
that zoning variance and not official map fair return procedures 
apply. Besides, this will make applicable zoning non-conforming 
use concepts to existing structures standing within the widening 
strips. 

APPENDIX 


Wis. Stat. 62.23 (6) (1955) reads as follows: 
OFFiciAL Map. (a) The council of every city may by ordinance or 
resolution establish an official map of the city showing the streets, 
highways, parkways, parks and playgrounds theretofore laid out, 
adopted and established by law, and such map is to be deemed to 
be final and conclusive with respect to the location and width of 
streets, highways and parkways, and the location and extent of 
parks and playgrounds shown thereon. Such official map is de- 
clared to be established to conserve and promote the public health, 
safety, convenience or general welfare. Said ordinance or resolu- 
tion shall make it the duty of the city clerk at once to file with 
the register of deeds of the county or counties in which such city 
is situated a certificate showing that the city has established such 
official map. 

(b) Such city council is authorized and empowered, whenever 
and as often as it may deem it for the public interest, to change 
or add to the official map of the city so as to establish the exterior 
lines of planned new streets, highways, parkways, parks or play- 
grounds, or to widen, narrow, extend or close existing streets, high- 
ways, parkways, parks or playgrounds. No such change shall be- 
come effective until after a public hearing in relation thereto be- 
fore the city council or a committee appointed by the city council 
from its members, at which parties in interest and citizens shall 
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have an opportunity to be heard. At least 20 days’ notice of such 
a public hearing shall be published in an official publication of 
said city or in a newspaper of general circulation therein. Before 
making such addition or change, the council shall refer the matter 
to the city plan commission for report thereon, but if the city 
plan commission shall not make its report within 60 days of such 
reference, it shall forfeit the right to further suspend action. Such 
additions and changes when adopted shall become a part of the 
official map of the municipality, and shall be deemed to be final 
and conclusive with respect to the location and width of the streets, 
highways and parkways and the location and extent of parks and 
playgrounds shown thereon. The placing of any street, highway, 
parkway, park or playground line or lines upon the official map 
shall not in and of itself constitute or be deemed to constitute the 
opening or establishment of any street, parkway, park or play- 
ground, or the taking or acceptance of any land for such purposes. 

(c) The locating, widening or closing, or the approval of the 
locating, widening or closing of streets, highways, parkways, parks 
or playgrounds by the city under provisions of law other than this 
section shall be deemed to be a change or addition to the official 
map, and shall be subject to the provisions of this section, except 
that changes or additions made by a subdivision plat approved by 
the city under ch. 236 shall not require the public hearing specified 
in par. (b) if the changes or additions do not affect any land 
outside the platted area. 

(d) For the purpose of preserving the integrity of such official 
map, no permit shall hereafter be issued for any building in the 
bed of any street, highway or parkway, shown or laid out on such 
map except as provided in this section. The streets, highways or 
parkways shown on the official map may be shown on the official 
map as extending beyond the boundaries of a city or village a dis- 
tance equal to that within which the approval of land subdivision 
plats by the city council or village board is required as provided by 
s. 236.10(1)(b)2 [236.06, Stats. 1953]. Any person desiring to con- 
struct a building in the bed of a street, highway or parkway so shown 
as extended may apply to the authorized official of the city or village 
for a building permit. Unless such application is made, and the 
permit granted or not denied within 30 days, such person shall not 
be entitled to compensation for damage to such building in the 
course of construction of the street, highway or parkway. If the 
land within such mapped street, highway or parkway is not yield- 
ing a fair return, the board of appeals in any municipality which 
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has established such a board having power to make variances or 
exceptions in zoning regulations, shall have power in a specific 
case, by the vote of a majority of its members, to grant a permit 
for a building in such street, highway or parkway, which will as 
little as practicable increase the cost of opening such street, high- 
way or parkway, or tend to cause a change of such official map; 
and such board may impose reasonable requirements as a condi- 
tion of granting such permit, which requirements shall be desig- 
nated to promote the health, convenience, safety or general wel- 
fare of the community. Such board shall refuse a permit where 
the applicant will not be substantially damaged by placing his 
building outside the mapped street, highway or parkway. 

(e) In any city in which there is no such board of appeals, the 
city council shall have the same powers and shall be subject to the 
same restrictions. For this purpose such council is authorized to 
act as a discretionary administrative or quasi judicial body. When 
so acting it shall not sit as a legislative body but in a separate meet- 
ing and with seperate minutes kept. 

(f) Before taking any action authorized in this subsection, the 
board of appeals or city council shall hold a hearing at which 
parties in interest and others shall have an opportunity to be heard. 
At least 15 days’ notice of the time and place of such hearing shall 
be published in the official publication of such city or in a news- 
paper of general circulation therein. Any such decision shall be 
subject to review by certiorari issued by a court of record in the 
same manner and pursuant to the same provisions as in appeals 
from the decisions of a board of appeals upon zoning regulations. 

(g) In any city which has established an official map as herein 
authorized no public sewer or other municipal street utility or im- 
provement shall be constructed in any street, highway or parkway 
until such street, highway or parkway is duly placed on the official 
map. No permit for the erection of any building shall be issued 
unless a street, highway or parkway giving access to such proposed 
structure has been duly placed on the official map. Where the 
enforcement of the provisions of this section would entail prac- 
tical difficulty or unnecessary hardship, and where the circum- 
stances of the case do not require the structure to be related to 
existing or proposed streets, highways or parkways, the applicant 
for such a permit may appeal from the decision of the administra- 
tive officer having charge of the issue of permits to the board of 
appeals in any city which has established a board having power to 
make variances or exceptions in zoning regulations, and the same 
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provisions are applied to such appeals and to such boards as are 
provided in cases of appeals on zoning regulations. The board 
may in passing on such appeal make any reasonable exception, 
and issue the permit subject to conditions that will protect any 
future street, highway or parkway layout. Any such decision shall 
be subject to review by certiorari issued by a court of record in 
the same manner and pursuant to the same provisions as in appeals 
from the decision of such board upon zoning regulations. In any 
city in which there is no such board of appeals the city council 
shall have the same powers and be subject to the same restrictions, 
and the same method of court review shall be available. For such 
purpose such council is authorized to act as a discretionary admin- 
istrative or quasi judicial body. When so acting it shall not sit as 
a legislative body, but in a separate meeting and with separate 
minutes kept. 

(h) In those counties where the county maintains and operates 
parks, parkways, playgrounds, bathing beaches and other recrea- 
tional facilities within the limits of any city, such city shall not in- 
clude said facilities in the master plan without the approval of 
the county board of supervisors. 








The Jurisdiction of the Court of 
Claims and Claims of 
International Import 


OLIVER Morse* 


Of ancient heritage is the maxim that the king could do no 
wrong. From this emanated the sovereignty of governments in 
respect to the individual. An incident of this sovereignty is the 
right not to be sued, or, in the affirmative sense, immunity from 
suit, civil or criminal. Hence, a sovereign or government may not 
be called upon to answer an individual claim against it unless it 
gives its consent. Within the framework of a rigid acknowledge- 
ment of this thesis the United States Court. of Claims had its 
nascense and development.' 

Inasmuch as the United States could not be sued without its 
consent and that consent was and is nowhere to be found in the 
United States Constitution, the only redress an individual had, 
prior to the establishment of the United States Court of Claims, 
was the right “to petition the government for a redress of griev- 
ances” pursuant to the first amendment.? These “grievances” were 
handled by the various committees of Congress. As these “griev- 
ances’ grew more voluminous, it became apparent that a proper 
disposition of them would impede the progress of Congress in its 
responsibilities of general legislation. Also important is the fact 
that these committees did not have the proper juridical personality 
to properly adjudicate private claims. And so, in 1855, an act was 
passed establishing the United States Court of Claims.’ Appropri- 
ately the act was entitled, “An Act to Establish a Court for the In- 
vestigation of Claims against the United States,” because “‘investi- 





* Professor of Law at the Southern University School of Law; B.A., St. 
Augustine’s College; LL.B., Brooklyn Law School; LL.M. in International Law, 
New York University School of Law; J.S.D., Brooklyn Law School. 

* For an historical survey of the early formulation of the Court of Claims 
see Williams v. United States 289 U.S. 553 (1933) and Pocono Pines Hotels 
Co. v. United States, 73 Ct. Cl. 447 (1932). 

*“Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances.” U.S. Const. amend. I (Italics added). 

*10 Stat. 612 (1855). 
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gation” was the sole function of the court. The act provided that 
the court was to hear and determine certain claims against the 
United States government which were referred to it by either house 
of Congress. Following this, the court was to make a report to 
Congress and to prepare a bill authorizing payment, in whole or 
part, but the court could not render a judgment award; this final 
step was left to the pleasure of Congress. Now the committees 
instead of being harassed with petitions for grievances found that 
their agendas were replete with reports of the Court of Claims. 
To alleviate this situation Congress passed an act in 1863 which 
added two judges to the original court of three and gave the court 
authority to award final judgments, with the right of appeal to the 
United States Supreme Court in certain cases.‘ However, such 
judgments were in the form of certifications of liability to Congress, 
and final action on them resided in the Secretary of the Treasury. 
Upon a finding by the Supreme Court that this was an unconsti- 
tutional course of conduct,’ the provisions underwriting this 
illegal practice were repealed and the decisions of the court were 
afforded finality.“ In 1887, the Tucker Act was passed, and the 
Court of Claims, although a legislative court, was given full judi- 
cial power.’ No longer was it merely to act as an advisory or ad- 
ministrative body, but rather it was granted jurisdiction over cer- 
tain classes of controversies with the power of judicial cognizance 
thereof. 


THE NATURE OF THE COURT OF CLAIMS JURISDICTION 


As previously mentioned, the United States government as a 
sovereign cannot be sued without its consent. Congress has given 
that consent by the establishment of a court in which suits against 
the United States are cognizable. The basis of the court is the 
reliquishment of a sovereign right. Since sovereign rights, unless 
defined by practice or constitutions, are plenary, that right once 
relinquished may be withdrawn or qualified at any time. Thus 
it is that the jurisdiction of the Court of Claims, which defines the 
consent to be sued, is under the sovereign control of Congress with 





*12 Strat. 765 (1863). 

*It was reasoned that since the Supreme Court had only judicial power, 
it could not be required to render an opinion upon a judgment of the Court 
of Claims which was not final and conclusive and depended for such finality 
upon the pedgreent and future action of the Executive Department. See Gor- 
don v. United States, 69 U.S. (2 Wall.) 561 (1864); 117 ts. 697 (1864). 

*14 Strat. 2 ise ’ 

*24 Star. (1887). See also Williams v. United States, 289 U.S. 553, 
576-581 (1933). 
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respect to that consent.* In those cases wherein a type of claim is 
within the defined jurisdiction of the Court of Claims, it may be 
withdrawn by Congress.? Although individuals are granted certain - 
rights by the Constitution,’® sovereign immunity from suit does 
not depend on the source of these rights.’ Hence, the mere exist- 
ence of a right does not hamper Congress’ complete control over 
the jurisdiction of the Court of Claims.%* In any claim against the 
United States, Congress can give consent to be sued either generally 
or in a particular instance, as will later be shown.'* If Congress 
provides an exclusive remedy which does not embrace the jurisdic- 
tion of the Court of Claims, that also, as a sovereign exercise, qual- 
ifies the consent to be sued and is without the court’s jurisdiction." 

The judicial nature of the court, on the other hand, is not 
within the purview of Congressional discretion as is sovereign im- 
munity. The fact that Congress may withdraw cases from the 
court’s jurisdiction or prescribe the conditions upon which the 
claim may be brought does not admit of the right, which Congress 
does not have, to dictate the law or the rules of decision to be used. 
Nor can the court’s judicial function be bypassed, and Congress 
use it to endorse a congressional judgment.'® However, a claim 
may be referred by Congress to the court for judicial findings with 
relief reserved to the legislature.'? The claims referred to the court 
by congressional act need not meet the strict legal requirements 
exacted by judicial process; they may be claims which are merely 
moral and founded on conscience; they may even be gifts or boun- 


*See In re Hall, 167 U.S. 38 (1897). 

*See 13 Stat. 381 (1864) which prohibited the jurisdiction of the Court 
of Claims to extend to any claim against the United States — out of 
destruction or appropriation of or damage to property by the Army or Navy 
while engaged in the suppression of a then existing rebellion. See also Russel’s 
Case, 7 Ct. Cl. 227 (1873). 

* “No person shall . . . . be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, without 
just compensation.” U.S. Const. amend. 

"It should be noted that consent to sue is not a property right protected 
by the fifth amendment. See Lynch v. United States, 292 U.S. 571, 581 (1934). 

“In withdrawing or refusing the consent to be sued Congress is merely 
controlling the remedy and not abrogating or refusing the right. Id. at 586. 

* See Drier v. United States, 108 Ct. Cl. 487, 70 F. Supp. 888 (1947). 

* See John B. Kelly, Inc. v. United States, 87 Ct. Cl. 271, 277, 278 (1938); 
United States v. Babcock, 250 U.S. 328 (1919). 

* Witkowski v. United States, 7 Ct. Cl. 393, 397 (1871). 

*In Pope v. United States, 100 Ct. Cl. 375, 53 F. Supp. 570 (1944), 
Congress attempted to decide all the facts and questions of law and referred 
the case to the Court of Claims for the mere computation of the damages 
alleged under the claim. 

“For such an example see H. Res. 685, 82d Cong. See note 83 infra. 
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ties.* In such cases, the court finds the facts and makes conclusions 
of law, and the information is passed on to Congress for its consid- 
eration. Whether or not Congress will honor the moral claim is a 
matter beyond the court’s authority and within the constitutional 
power of Congress.’* 


Due to the fact that the establishment of the Court of Claims is 
a consent on behalf of the United States government to be sued, 
the only proper party defendant is the United States government.*° 
If the claim is one against the United States, the fact that there 
exist other potential claimants who are not parties to the suit is 
not fatal to the court's jurisdiction.** All that is essential is that 
the United States be the defendant. 


In passing to the jurisdiction of the Court of Claims, with refer- 
ence to claims of international import, it should be mentioned that 
there is no right to a jury trial pursuant to the seventh amendment 
of the Constitution.*® The court is a legislative court and not 
subject to the qualifications limiting constitutional courts. 





* Indians of California v. United States, 98 Ct. Cl. 583, 599 (1942); Pat- 
ton v. United States, 110 Ct. Cl. 195, 75 F. Supp. 470 (1948); United States 
v. Realty Co., 163 U.S. 427, 440 (1896). In the first case cited Congress had 
passed an act declaring “that the loss to said Indians on account of their failure 
to secure the lands and compensation provided for in the eighteen unratified 
treaties is sufficient ground for equitable relief.” 45 Strat. 602 (1925). 

* “The Congress shall have the power —1. To lay and collect taxes, du- 
ties, imposts, and excises, to pay the debts and provide for the common de- 
fense and general welfare of the United States . . .” U.S. Const. art. I, § 8 
(Italics added.) See Pope v. United States, 323 U.S. 1, 9 (1944). 

*“TI}f the relief sought is against others than the United States the 
suit as to them must be ignored as beyond the jurisdiction of the court . . . or 
if its maintenance against private parties is prerequisite to prosecution of the 
suit against the United States the suit must be dismissed.” United States v. 
Sherwood, 312 U.S. 584, 588 (1940). In the case of Pacific Mut. Life 
Ins. Co. of Cal. v. United States, 71 Ct. Cl. 164, 166 (1930), a claim was 
attempted to be maintained against the United States for the return of taxes 
allegedly wrongfully collected by a collector of internal revenue when he 
was not an authorized collector at the time of collection. The court consid- 
ered this a suit against the collector and not the United States. 

* Hardin we Savings Bank v. United States, 102 Ct. Cl. 815, 821, 65 
F. Supp. 1017 (1945). In this case, the plaintiff sued the United States on a 
contract claim assigned to it by a contractor who had performed services 
under the contract for the United States government. The contract had been 
assigned to the claimant as security for a loan to the contractor to enable him 
to buy materials to perform under the contract. The contractor defaulted on 
the loan and the claimant sought to recover the amount due the contractor. A 
bonding company had guaranteed the performance of the contract and had 
also made loans to the contractor for the same purposes as had the plaintiff. 
The trustee in bankruptcy for the contractor sensing the rights of both parties 
in the contract made a plea to the jurisdiction of the court. 

*“In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved... ."” U.S. Const. 
amend. VII. See United States v. Sherwood, 312 {Ls. 584, 587 (1940). 








226 WISCONSIN LAW REVIEW [Vol. 1957 


Jurisdiction Generally 


Much of what has been said above, although not specifically 
referring to claims of international import, within the same frame- 
work of reference, is applicable to such claims. There are certain 
jurisdictional requirements that find special application in such 
claims, and these requirements will be discussed later. At this 
point, it may be enlightening to discover how the Court of Claims, 
with respect to its jurisdiction, has handled such claims. 

Section 1491 of Title 28 of the United States Code allows the 
Court of Claims jurisdiction over claims against the United States 
founded upon the Constitution, any act of Congress, any regula- 
tion of an executive department, any express or implied contract 
with the United States, or for liquidated or unliquidated damages 
not sounding in tort.* 


Claims Founded on the Constitution 


In the past, the Court of Claims has been unsettled as to when 
a claim founded on the Constitution existed. If a claim pleaded a 
basis in the fifth amendment, the court had a tendency to hold 
that when a “taking” occurred, an implied contract on the part of 
the United States to pay therefore came into existence.** However, 
two recent cases have affirmatively held that a “taking” by the 
government has its redress in the Constitution, ?.e¢., the fifth amend- 
ment.?* And so the jurisdictional allowance of claims founded 
upon the Constitution presently has a liberal application. In the 
Turney case,*® the United States sold “as is”, some surplus war 
material abroad to American citizens. Included in this property 
was some classified radar equipment which was mistakenly sold. 
The government desired to get this material back lest it fall into 
unfriendly hands. After much negotiation for its return, and.a 





*“The Court of Claims shall have jurisdiction to render judgment upon 
any claim against the United States founded either upon the Constitution, or any 
Act of Congress, or any regulation of an executive department, or upon any 
express or implied contract with the United States, or for liquidated or un- 


ifosey damages in cases not sounding in tort... .” 28 U.S.C. § 1491 
(1 A 
*“Where suits for com tion have been maintained because of the 


taking by the Government of private property for public use they were not 
founded upon the Constitution or the fifth amendment or a law of Congress, 
but upon an implied contract arising out of the circumstances of the a 
Deutsch-Australische, Etc., v. United States, 59 Ct. Cl. 450, 453 (1924). 
Meade v. United States, 76 U.S. 691 (1869) and United States v. North 
American Transportation and Trading Co., 253 U.S. 330 (1920). 

* Turney v. United States, 115 F. Supp. 457 (1953) and Seery v. United 
States, 127 F. Supp. 601 (1955). 

* Turney v. United States, 115 F. Supp. 457 (1953). 
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failure to agree upon the terms for its return, the government re- 
possessed it. During the course of negotiations, the surplus material 
so purchased was sold to a Chinese syndicate, which, among other 
claimants, sought to recover compensation for the property so re- 
possessed. One of the questions the court had to decide was whether 
the repossession constituted a “taking” protected by the fifth amend- 
ment so as to be within the court’s jurisdiction. Also the question 
arose as to whether fifth amendment protection extended to aliens, 
because if it did not the court would be without jurisdiction in 
reference to the aliens’ claims. Although the court decided that 
the classified material was never sold to the Chinese syndicate be- 
cause of the controversy over its ownership at the time of the sale 
of the other property and the conduct of the aliens in reference to 
the classified equipment, the court took the opportunity to discuss 
the extent of fifth amendment protection to “taking” of property 
under conditions where this “taking” had an international flavor. 
The court decided that property taken outside of the United States 
came within the constitutional guaranty of just compensation. It 
also stated that property taken abroad from an alien was a “taking” 
afforded constitutional protection. In addition, it accepted the 
Russian Volunteer Fleet case for authority that property taken in 
the United States from an alien was within constitutional protec- 
tion.?? 

It should be noted that in the Turney case, the property was 
sold and repossessed subsequent to World War II and during peace- 
time, and also that the statute authorizing the sale made the con- 
summation of the sale unconditional and conclusive so that repos- 
session by the government was not founded upon a want of con- 
sent.2* It should also be noted that the Russian Volunteer Fleet 
case, cited in the Turney case, involved a requisition act under 
which contracts for the construction of two vessels for the Fleet 
were requisitioned.*® The act provided for just compensation, and 
although it gave no officer or administrative tribunal final authority 
to determine the amount due, the President was authorized to fix 
an amount. However, the act further provided that if the amount 





* Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931); Turney 
v. United States, 115 F. Supp. 457, 464 (1953). It is also interesting to note 
that the Court in the Russian Fleet case felt that the constitutional guaranty of 
just compensation to aliens was objective in that it didn’t depend upon reci- 
pote. “[I]t cannot be said that their property is subject to confiscation 
ere because the property of our citizens may be confiscated in the alien's 
country.” Russian Volunteer Fleet v. United States, supra at 492 (1931). 


*58 Srat. 780 (1944). 
*40 Strat. 182 (1917). 
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so fixed met with dissatisfaction on the part of the claimant, he 
could have recourse to the Court of Claims. In the Russian Volun- 
teer Fleet case, compensation was fixed by the United States 
Shipping Board Emergency Fleet Corporation. As the claimant was 
not satisfied with the amount, he brought his suit in the Court of 
Claims. Essentially this case could be considered as one founded 
upon an act of Congress. On the other hand it may be reasoned, 
and apparently is was, that Congress recognized the requisition as 
a “taking” entitled to just compensation and judicial review and 
hence entitled to constitutional protection.*° This is not an un- 
happy logic because Congress had by the requisition act vested no 
other agency or tribunal with the jurisdiction to finally determine 
the legality of the claim, and the act of the executive in fixing an 
amount was tantamount to an offer of settlement. Since alien 
friends had long since been entitled to the protection of the fifth 
amendment in reference to governmental actions taking place in 
the United States,*? the only purpose of the act would seem that 
Congress wished to insure such claimants a remedy and leave no 
doubt as to the jurisdiction of the Court of Claims in such cases. 

The Seery case** substantiated the holding in the Turney case 
that property taken abroad was within the constitutional protec- 
tion. In the Seery case, a naturalized citizen of the United States 
sued the United States to recover for alleged damages to realty 
located in Austria. The property in question had been used by the 
United States armed forces as an officers’ club. The government 
excepted to the jurisdiction of the court on three grounds: one, 
that property taken abroad did not come within the constitutional 
guaranty of just compensation; two, that the property was located 
in enemy territory and seized as enemy property; and three, the 
court had been ousted from jurisdiction by an executive agree- 
ment which provided that the United States was to pay Austria a 
certain amount in full settlement for all obligations incurred by 
the United States during a certain period, which covered the claim 
in issue, and that the agreement covered claims of Austrian na- 
tionals and of persons owning property in Austria.** In citing the 
Turney case, the court iterated that property taken abroad was 
within the constitutional guaranty and that since the claimant was 
a United States citizen, she certainly was in no worse position than 





* Russian Volunteer Fleet v. United States, 282 U.S. 481, 489, 492 (1931). 

* Wong Wing v. United States, 163 U.S. 228, 238 (1896); Yick Wo v. 
Hopkins, 118 U.S. 356, 369 (1886). 

™Seery v. United States, 127 F. Supp. 601 (1955). 

"61 Strat. 4168 (1947). 
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an alien who was conceded the right to constitutional guaranty in 
the Turney case. Among other documents offered into evidence 
by the claimant, the court considered at length a State Department 
bulletin on the United States policy on the status of Austria, all 
of which in essence regarded the annexation of Austria by Germany 
as unlawful and felt that Austria was a liberated state needing re- 
habilitation and as such was not enemy territory.** Taking notice 
of this, the court held that Austria was not an enemy and that the 
property taken was not enemy property.*® The court also noted 
that the property had been taken some months after the enemy 
forces had unconditionally surrendered, thereby intimating that its 
seizure bore little relation to enemy activity. In its answer to the 
plea concerning the executive agreement, the court strongly indi- 
cated its respect for the constitutional guaranty of just compensa- 
tion by refusing to lend any credence to an executive agreement 
which it felt interfered with constitutional protection.** It may 
be mentioned in passing that the rationale of the Seery case, coupled 
with that of the Turney case, has portentous implications. To- 
gether they open up new avenues in the field of international 
claims. The extraterritorial effect they have accorded to the con- 
stitutional guaranty of just compensation and the extension of this 
protection to enemy occupied and annexed areas in a world replete 
with tyrannical domination could, in the ever constant skirmishes 
in which the United States finds itself involved, provide a fertile 
field for claims against the United States in its conduct of bellig- 
erent occupation. To consider this effect on claims against the 
United States examine the case of United States v. Causby, wherein 
the court held that flights by airplanes over private lands so low 
and so frequent as to cause the claimant’s chickens to become hyster- 
ical and commit suicide is a “taking” entitling the owner to just 
compensation.*? What if the claimant were a non-enemy alien 
and his chickens were located in an area occupied by an enemy 





“15 Dep’r. Stat. Burr. 384 (1946). 


* “Austria was, after the surrender of Germany, a nation liberated from a 
German occupation which had never been recognized as lawful by our Gov- 
ernment. The property in question, then, was no more subject to uncompensated 
confiscation than it would have been had it been located in Holland or France 
or the Philippines.” Seery v. United States, 127 F. Supp. 601, 606 (1955). 


*“*Whatever may be the true doctrine as to formally ratified treaties 
which conflict with the Constitution, we think that there can be no doubt that 
an executive agreement, not being a transaction which is even mentioned in 
the Constitution, cannot impair Constitutional rights.” Seery v. United States, 
127 F. Supp. 601, 606 (1955). 


* 328 U.S. 256 (1946). 
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and the airplanes were United States observation planes surveying 
the countryside for enemy installations? 

Although aliens are entitled to the constitutional guaranty of 
just compensation for property taken both in the United States 
and abroad irrespective of the fact that their countries do not af- 
ford citizens of the United States the same protection, enemy aliens 
do not come within the purview of this protection, and in such 
cases the court lacks jurisdiction of claims alleged to be within 
that protection.** In the case of Deutsch-Australische, Etc. v. 
United States,** a month after Congress by a joint resolution had 
declared war on Germany, the President, pursuant to a subsequent 
joint resolution of Congress, took over possession and control of 
some steamers and the stores and equipment located thereon. These 
steamers were within the territorial jurisdiction of the United States 
and belonged to German citizens.*° Although the claimants sought 
recovery on the theory of implied contract, the court discussed the 
rights of enemy aliens to constitutional protection, and it was of 
the opinion that the fifth amendment did not affect the exercise of 
war powers of Congress in taking enemy property.*! Such, it rea- 
soned, was a belligerent right. In the North German Lloyd case 
real property was taken from German citizens by presidential 
proclamation, pursuant to a congressional act.** Again the court 
held that enemy aliens were without the protection of the filth 
amendment, especially in time of war.** In this case, the statute 
provided that wherein property was taken over, the United States 
was to make just compensation, that compensation to be deter- 
mined by the President, indicating that Congress had afforded fifth 
amendment protection to the claimants. However, the money was 
turned over to the Alien Property Custodian pursuant to the 
Trading With The Enemy Act which ousted the jurisdiction of 
the court because in such claims only the federal district courts had 
jurisdiction. Together these two cases indicate that enemy aliens 
have no right to fifth amendment protection, thereby excluding 





*See note 27 supra. 

*59 Ct. Cl. 450 ies. 

“See 40 Star. 75 (1917). 

“* See U.S. Const. art. 1, § 8, cls. 11, 12, 13, 14 an 

* North German Lloyd v. United States, 61 Ct. él. 938 (1925); 40 Srar. 
459 (1918). The property was taken as an act necessary for the national 
security. 


ois it were otherwise the war powers conferred upon Congress by the 
Constitution would be rendered nugatory and the Government would 
placed in the attitude of being obliged to pay * its alien enemies money which 
could be used for its -_, y  agguel Id. at 141. 

“See notes 52 and 53 infra. 
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their claims from the jurisdiction of the court and that, as afore- 
mentioned, Congress can withdraw suits from the jurisdiction of 
the Court of Claims even if they admit of constitutional guaran- 
tees. The latter idea will be discussed more fully below. 

The Caltex case is graphic of the effect of war upon constitutional 
rights.*° Although the claimants therein were citizens of the United 
States, the same legal incidents would apply in the case of alien 
friends, notwithstanding the holdings in the Seery and Turney 
cases. In the Caltex case, American oil companies owned terminal 
facilities in Manila at the time of the Japanese attack on Pearl 
Harbor. These facilities were used to receive, handle and store 
petroleum products from incoming tankers and to further distrib- 
ute these products throughout the Philippine Islands. At first, the 
United States Army requisitioned the oil of the companies, and 
as the war situation grew worse, the depots were requisitioned.‘ 
When it became apparent that the Japanese were strategically in 
position to enter Manila, plans were made for the successful 
demolition of the terminal facilities, and while the Japanese were 
entering Manila, those plans were carried out. At the insistence 
of the companies’ representatives a penciled receipt for their termi- 
nal facilities and stores was given by the army officers in charge. 
After the war the companies invoked the fifth amendment and 
brought a claim in the Court of Claims for all the property used 
or destroyed by the United States Army, and recovery was allowed 
thereon. On appeal to the United States Supreme Court,** the 
decision was reversed as to the destroyed property. The Supreme 
Court considered that the destruction which took place was an act 
necessitated by an emergency for which no right to compensation 
attached.** In delineating this language, it held that the govern- 


“United States v. Caltex, Inc., 344 U.S. 149 (1952). 

“Requisition by the United States’ armed forces may be thought of as 
a forced contract. Generally, there are two types of requisitions: one, formal 
or regular; and two, informal or irregular. Informal or irregular requisitions 
are used by the armed forces in combat areas in times of emergencies and 
when the exigencies of war or the situation do not allow time-consuming 
formalities. The agency or department doing the requisition admits the ex- 
istence of a contract and the liability to up3y for the property seized there- 
under. See Etlimar Société Anonyme v. United States, 123 Ct. Cl. 552, 574, 
106 F. Supp. 191, 196 (1952). 

“Cases in the Court of Claims may be reviewed by the Supreme Court 
by the following methods: (1) 7, writ of certiorari — on petition of the 

ted States or the claimant; (2) By certification of any question of law by 
the Court of Claims in any case as to which instructions are desired, and 
upon such certification the +. Fr Court may give binding instructions on 
such question.” 28 U.S.C. § 1255 (1952). 

“The terse language of the Fifth Amendment is no comprehensive prom- 
ise that the United States will make whole all who suffer from every ravage 
and burden of war. This Court has long recognized that in wartime many 
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ment was not to be held responsible for property destroyed as a 
“war act” or to “offend the enemy” or to keep the enemy from 
deriving the use and benefit of the property, and that no consti- 
tutional right existed for such an act. As a result of this position, 
the Court of Claims was held to be without jurisdiction in the 
matter. Throughout the opinion the court was faced with the 
distinctions of urgency and deliberation in that the claimants were 
alleging that the preparations for demolition afforded the army 
officials time to deliberate, thereby making the acts a “taking” 
rather than an urgent “act of war.” These distinctions were re- 
solved by holding that a “taking” was an appropriation for sub- 
sequent use which was not the situation in the instant case, and 
that the destruction here afforded no subsequent use or privilege 
to the United States. The Court reasoned if there were delibera- 
tion, it was purely for the successful denial of the use of the prop- 
erty by the enemy, who under the circumstances was sure to have 
had the benefit of the property had it not been destroyed. And so 
the Court endorsed the “scorched earth” policy, so prevalent in 
World War II, as an “act of war.”** So, a war act, as distinguished 
from a war use, could not be the basis of a claim seeking support 
in the Seery and Turney cases, since the destruction or the “taking” 
of property in direct military operations is not within the protec- 
tion of the fifth amendment. This protection is denied whether 
the property is that of a United States citizen or an alien, or 
whether or not the property at the time of the destruction or “tak- 
ing” be within enemy owned or occupied territory. However, the 
Caliex case, properly interpreted, would restrict the legal endorse- 
ment of property destroyed or “taken” by a “war act” in areas not 
owned or occupied by the enemy to those instances in which the 
areas are in imminent peril of the enemy’s advance and under 
seige. The equivocal language of the Caltex case would also sug- 
gest that the advance and seige need not be successful and what 
is justifiable to exonerate the government for its “war acts” is the 
existence of a situation of extremity. 

Property located within enemy territory, even if owned by United 
States’ citizens, meets the same plight or fate as does enemy prop- 
erty in reference to “war acts.” In the case of Juragua Iron Co v. 





losses must be attributed solely to the fortunes of war, and not to the sov- 
ereign.” United States v. Caltex, Inc., 344 ULS. 149, 155 (1952). 

“Acts of war’ in the context used, are usually those acts considered 
directly necessary for the successful prosecution of a war. They are usually 
‘acts” of a summary nature and involve direct a or naval use. See 
TT v. United States, 123 Ct. Cl. 553, 575, 106 F. Supp. 
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United States, the claimant, an American citizen, brought a claim 
against the United States for his property destroyed in Cuba during 
the war with Spain.*° The claimant’s real property was destroyed 
pursuant to a military order “to destroy all places of occupation 
or habitation which might contain fever germs.”” The Court held 
that the claimant was not entitled to any recovery, in that his prop- 
erty was to be treated as war property liable to the same treatment 
as would be enemy property. It should be noted that a condition 
of urgency was also prevalent in this case, and that the property 
was destroyed and not merely used. Had it not been destroyed, 
it is highly probable that after the war a suit could have been main- 
tained for its return, since the justification for its use would have 
terminated. 

As has been mentioned on previous occasions, a claim may be 
withdrawn from the jurisdiction of the Court of Claims by con- 
gressional action, and this is true even if the claim otherwise admits 
of fifth amendment protection. In the case of Escher v. United 
States, some stocks of the claimants, Swiss nationals, were mistak- 
enly seized by the Alien Property Custodian.*! The stocks were 
vested and sold to the Director General of Railroads. The claim- 
ants brought an action in a federal district court, pursuant to the 
Trading With The Enemy Act, and recovered the proceeds of 
the sale of the stock from the Alien Property Custodian.®? Sub- 
sequent to this, the claimants brought the present suit in the 
Court of Claims for the dividends received on the stock by the 
Director General of Railroads on the grounds that the mistaken 
seizure of the stock did not operate to divest them of ownership, 
and that the dividends received thereon, having gone into the 
United States’ Treasury, belonged to them. The court held that 
the act, by its terms, excluded the claim from the Court of Claims’ 
jurisdiction in that the sole remedy for claims of property seized 





© 212 U.S. 297 (1908). See also Lopez y Castilo v. United States, 5 Ct. 
Cl. 221 (1869) and Mrs. Perrins Case, 4 Ct. Cl. 543 (1868). 

"68 Ct. Cl. 473 (1929), cf. N. V. Montan Export-Metaal, Etc. v. 
United States, 122 Ct. Cl. 42, 102 F. Supp. 1016 (1952). 

= The pertinent section of the act involved reads as follows: “Any per- 
son not an enemy or ally of enemy claiming any interest, right, or title in 
any money or other property which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Custodian or seized by 
him hereunder . . . may institute a suit in equity in the Supreme Court of 
the District of Columbia or in the district court of the United States for the 
district in which such claimant resides . . . to establish the interest, right, 
title, or debt so claimed, and if so established the court shall order the pay- 
ment, conveyance, transfer, assignment, or delivery to said claimant of the 
money or other op rty so held by the Alien Property Custodian... .” 41 
Star. 35, § 9 (1 19). 50 U.S.C. App. Sec. 9 (a). 
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by the Alien Property Custodian was in recourse to the courts pro- 
vided for in that act, i.e., the Supreme Court of the District of 
Columbia*** or a district court of the United States.®* It is interest- 
ing to note here that what the claimants were seeking were not 
the proceeds of the sale of the stocks, but rather the dividends that 
the government collected on the stocks after they were sold. The 
stocks had been mistakenly seized and as a result had never been 
in the rightful ownership of the Alien Property Custodian, and 
the proceeds of their sale had rightfully been allowed to the 
claimants. Astutely, the claimants contended that the sole remedy 
spoken of in the act was to be limited to the “net proceeds’ re 
ceived by the Alien Property Custodian from the sale of the stocks. 
That much they had recovered and there was no contest to this 
amount. What they wanted was the amount that the government 
had realized by the wrongful seizure. Allegedly, the situation was 
as if the stocks had never left their hands and the government had 
appropriated the dividends received thereon. To this plea, the 
court steadfastly held to its lack of jurisdiction.** It must be re- 
membered that claims against the United States are limited by the 
congressional consent to be sued, and a cogent interpretation of 
the act is that Congress thereby had limited its consent to be sued 
only against the net proceeds realized from a sale by the Alien 
Property Custodian.** 

Another manner in which claims admitting of constitutional 
guarantees can be withdrawn from the jurisdiction of the Court 
of Claims is by the ratification of a treaty on the part of the United 
States. Take the case of an alien who has a claim potentially 
founded on the Constitution against the United States, and there 
is a treaty in effect between the United States and the country of 
the alien, which provides that claims by each country’s nationals 
against the state not of his nationality are to be referred to a 





"a Now United States District Court for the District _of Columbia. 

* The pertinent section of the act reads as follows: ‘The sole relief and 
remedy of any person having any claim to any money or other property 
heretofore or hereafter conveyed, transferred, assigned, delivered, or paid 
over to the Alien Property Custodian, or required so to be, or seized by him 
shall be that provided by the terms of this Act, and in the event of sale or 
other disposition of such on age by the Alien Property Custodian, shall be 
—— to and enforced against the net proceeds received therefrom and held 

the Alien Propentl Custodian or by the Treasurer of the United States.” 
48 Stat —_ 918), 50 U.S.C. App., § 7(c) (1952). 

gress —— led the — — manner of commencing a 
suit on behalf of a person whose bag xe had been seized and who was not 
an enemy or an ally of an enem ffect was to exclude all other juris- 
diction.” Escher v. United States, %8 Ct. Cl. 473, 478 (1929). 
we. oe v. United States, 116 Ct. Cl. 861, 867, 89 F. Supp. 1019, 
1 ( : 
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special tribunal.** Since a treaty, as the Supreme Law of the land, 
is at least on a parity with congressional acts, the treaty above, 
like an act of Congress, would oust the Court of Claims of its 
jurisdiction over the claim.*? On the other hand, a treaty may 
have the effect of bringing a claim within the jurisdiction of the 
Court of Claims that ordinarily would not be within that court’s 
cognizance. A simple example is a properly ratified treaty between 
the United States and a foreign state to assume its citizens’ claims 
against the other state and by the terms of the treaty have the 
foreign claims of the American citizens heard in the Court of 
Claims. Inasmuch as a treaty can operate to deny a person his 
constitutional guarantees, it is possible for a treaty to bring a 
claim within the jurisdiction of the Court of Claims as one founded 
upon the Constitution.** An example of this would be a properly 
ratified treaty between the United States and another nation where- 
in a provision releases that foreign state from the claims of 
United States’ citizens against it in consideration for a grant or 
favor from that state. In the treaty the United States assumes no 
obligation to satisfy these released claims and as a result sets up 
no machinery to hear or determine these claims.°* What is hap- 
pening here is that a benefit has inured to the United States at 
the expense of its citizens, especially if these claims have been 
liquidated. The government has, in effect, appropriated private 
property abroad. It has taken private property rights located in 
a foreign nation unto itself, and the Seery and Turney cases should 
apply. The statutory restriction on the jurisdiction of the Court 
of Claims with respect to claims growing out of or dependent upon 
a treaty is unavailing because no obligation has been assumed in 
the above fictional treaty in reference to those claims.*° The claims 
are not dependent upon the treaty. 





“Cf. a Claims Convention ratified between the United States and Nor- 
way, the text of which is found in 94 Conc. Rec. 5237 (1948). 

"Our constitution declares a treaty to be the law of the land. It is, 
consequently, to be regarded in courts of justice as equivalent to an act of 
the legislature . . .” Foster v. Neilson, 27 U.S. (2 Pet.) *253, *314 (1829). 

*For an interesting discussion of an unconstitutional “taking” by the 
United States by means of treaties, see, Ely, A Hidden Hole In the Fifth 
Amendment: Treaty Power Versus Property fights: A Substitute For The 
Bricker Amendment, 59 Dicx. L. Rev. 299 (1955). See also Gray v. United 
States 21 Ct. Cl. 340 (1886). 

* Cf. Meade v. United States, 76 U.S. 691 (1869). In this case the factual 
situation was quite similar except that the United States assumed an obligation 
to pay, within a certain sum, claims of American citizens against Spain and a 

ion to determine these claims was provided for. : 

”“Except as otherwise provided by Act of Congress, the Court of Claims 
shall not have jurisdiction of any claim against the United States growin 
out of or dependent upon any treaty entered into with foreign nations.” 28 
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Claims Founded upon an Act of Congress 


The jurisdiction of the Court of Claims over claims founded 
upon a congressional act essentially finds its support in two types 
of claims. One type depends upon the nature of the statute in- 
volved. Inasmuch as the jurisdiction of the court is controlled by 
the granting or withholding of the consent to be sued at the in- 
stance of Congress, an act by that body recognizing the existence 
of a claim against the United States can implement the jurisdic- 
tion of that court. Two additional factors are necessary however: 
one is that Congress by the terms of the statute has not afforded 
jurisdiction over the claim to another agency or tribunal, or if it 
has done so by a previous act, the present statute, by its terms, 
allows or admits the jurisdiction of other tribunals; two is that 
the claim is one that was not otherwise cognizable by the Court 
of Claims.*t What is needed then is the recognition of the exist- 
ence of the claim and the absence of a provision on the part of 
Congress referring that claim to a particular tribunal or agency 
for final determination. If the statute has this nature, the claim 
can be considered as one within the jurisdiction of the Court of 
Claims as one founded on a congressional act. Of course, if the 
statute recognizes the existence of the claim and states that it is 
cognizable in the Court of Claims, no problems are presented. In 
this type of act, Congress usually creates rights in a specific claim- 
ant or a specific class of claimants in reference to a specific claim 
or a specific class of claims. The other type of claim, which will 
support the jurisdiction of the Court of Claims as a claim founded 
on an act of Congress, depends upon the nature of the claim and 
its relationship to a statute. Usually the claim itself is one that 
has inured because of the wrongful application of a congressional 
act. In other words, the harm or damage to the claimant has come 
about because the operation of the statute in reference to his con- 
duct or position has caused him damage that was not justified 
by the terms of that act. So, the claim is one that, by its nature, 
grew out of the wrongful application of an act of Congress if that 
statute’s application was directed against the claimant’s conduct 





U.S.C. § 1502 (1952). See also Eastern Extension Tel. Co. v. U.S., 48 Ct. Cl. 
33, 49 (1912) and Ex parte Atocha, 84 U.S. 439, 444 (1873). 

“If the Court otherwise has jurisdiction over the claim, it is not one 
founded on an act of Congress and the act in question was not needed to 
support the Court's jurisdiction, hence, the act would not have the effect of 
implementing that jurisdiction. Cf. J. B. McCrary Co. v. United States, 84 F. 
Supp. _ 71949), a congressional reference case but admitting of the same 
principle. 
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or position. It is not enough that because of the operation of the 
statute the claimant is, as an incident thereof, damaged. Suppose 
that in one of the areas occupied by the United States, Congress 
finds that for reasons of military and economic expediency a canal 
should be constructed, and after proper negotiations Congress au- 
thorizes a dredging operation to effect this decision. Assume that 
one of the local residents of the area, an alien, is damaged by 
reason of the dredging having mistakenly taken place within his 
property, causing his land to become inundated.** Assume further, 
that he brings a claim against the United States in the Court of 
Claims and alleges, among other things, that his claim is one 
founded upon an act of Congress. According to the formula pre- 
viously discussed, it is clear that this plea would not stand. This 
is merely a situation where the act resulted in conduct which gave 
rise to his claim. The statute did not take away the right the alien 
landowner asserted. 

With reference to the first type of claim founded upon an act 
of Congress and discussed above, the case of Drier v. United States 
affords a good example.** By a private act, Congress directed the 
Secretary of the Treasury to pay out of the German special deposit 
account a certain sum to the claimant.** The claim, which was 
originally one against Germany held by an American citizen, had 
been settled and adjusted. Upon the presentation of this claim, 
as authorized by Congress, to the Secretary of the Treasury, the 
claimant and the Secretary could not agree as to the amount due 
her. Therefore, she brought the present claim in the Court of 
Claims to recover the amount she alleged was due to her. The 
United States contended the court was without jurisdiction to 
hear the claim in that it was one against the German government, 





© This factual situation is suggested by Roden Coal Co. v. United States, 
95 Ct. Cl. 219 (1941). 

#108 Ct. Cl. 487, 70 F. Supp. 888 (1947). 

““Be it enacted by the Senate House of Representatives of the 
United States of America in Congress assembled, That, notwithstanding the 
provisions of section 4 (c) of the Settlement of War Claims Act of 1928, the 
Secretary of the Treasury is hereby authorized and directed to pay, out of 
the German special deposit account in the Treasury of the United Srates, to 
Katherine M. Drier, an American citizen, formerly resident in Germany, the 
sum of $160,000, together with interest thereon at the rate of 5 per centum 

r annum from January 1, 1920, being the amount due said Katherine M. 

rier pursuant to an agreement between the United States of America and 
the German Government under which all the claims of the said Katherine M. 
Drier against the German Government were settled and adjusted: Provided, 
that payment of such sum of $160,000 with interest at 5 per centum per an- 
num from January 1, 1920, had been entered by the Mixed Claims Commis- 
sion, United States and Germany, on behalf of Katherine M. Drier.” 54 Start. 
1341 (1940). See note 82 infra. : 
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the German special deposit account and the Secretary of the Treas- 
ury and not against the United States government because Con- 
gress had assumed no liability in reference thereto. The court - 
reasoned that inasmuch as the German special deposit account 
was created by the Settlement of War Claims Act of 1928° and 
thereunder was to receive funds from the Alien Property Custodian, 
from government appropriations and from the awards of the 
Mixed Claims Commission to the United States, the United States 
was the owner of the funds in the German special deposit account, 
and if it saw fit, Congress could allow the claimant to participate 
in that fund. The claim was one that had been settled by the 
United States, and Congress was not giving a gratuity to the claim- 
ant; the United States had received something for the original 
claim. So in this instance Congress had recognized the existence 
of the claim. A reading of the statute indicates that by its terms 
no specific tribunal is accorded jurisdiction. Also the claimant 
was asserting a right granted by the statute, the payment of a 
disputed sum. It should also be noted that until Congress had 
passed the act relating to the present claim, the claim would have 
been without the jurisdiction of the Court of Claims.** With the 
formula suggested above, it can be readily seen that the above 
case was one founded upon an act of Congress and as such within 
the jurisdiction of the Court of Claims. 

As to the second type claim mentioned above, Clapp v. United 
States serves as a good example.*’ The claimant desired to sell a 
steamship he had previously purchased from the Maritime Com- 
mission to a Finnish corporation. A statute provided that a vessel 
so acquired could not be sold to an alien without the approvai of 
the Maritime Commission.** Mindful of this, the claimant entered 
into the contract with the alien corporation to sell the vessel sub- 
ject to that approval. Upon an application for that approval, the 
Maritime Administration conferred with the State Department, 
the Department of Defense and the Office of International Trade 
as to the effect of such a sale on their policies. Upon receiving 
replies from these departments that the sale was in no way objec- 
tionable to them, the Administration approved the application 
with the condition that the claimant pay to the Administration 





*45 Star. ad (1928). 

“See Alling v. United States, 114 U.S. 562 (1885), a case somewhat 
similar to the case, wherein no congressional act was involved and it 
was held that the claim was one arising out of a treaty. 

"127 Ct. Cl. 505, 117 F. Supp. 576 (1954): 
* 39 Srat. 730 (1916), 46 U. = § 808 (1952). 
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$75,000 as a consideration for the release. In order to perform 
the contract with the alien corporation, the claimant paid the sum, 
but under protest. Following this, the claimant filed a claim with 
the Maritime Administration for the return of the sum paid, and 
the claim was denied. Also denied were a claim for reconsidera- 
tion and an appeal to the Secretary of Commerce. The claimant 
then brought the present suit to the Court of Claims, alleging it 
to be a claim founded upon an act of Congress. The money exacted 
from the claimant was purportedly done by the Administration 
pursuant to a statute.** The claimant contended that a money 
charge was not authorized by the statute. The court held that the 
claim was one founded upon an act of Congress inasmuch as it 
was a claim to recover a levy of money alleged to be illegal and 
the power to levy was alleged to be supported by a congressional 
act. The court further decided that the levy was not in harmony 
with the purpose of the statute, that the purpose of the statute 
was to foster the United States merchant marine, and after the 
assurance that the national defense and foreign policy of the nation 
would not be jeopardized by the sale, the levy was “impecunious.” 
It should be noted that in this case, the claim by its nature was 
effected by the wrongful application of a congressional act. Also 
important, in the formula, is that the statute’s application was 
directed at the conduct of the claimant and he suffered injury be- 
cause of a direct application of the statute.” 


Claims Founded upon an Express or Implied 
Contract with the United States 


With reference to express contracts as being the basis of the Court 
of Claims’ jurisdiction, the cases do not indicate much of a prob- 
lem. Most contractual relationships of an express nature into which 
the government enters are authorized by statute, and if within 
the terms of the statute no other tribunal or agency is given juris- 





“Whenever by section 808 . . . of this title the approval of the Com- 
mission is required to render any act or transaction lawful, such approval may 
be accorded either absolutely or upon such conditions as the Commission pre- 
scribes.” 46 U.S.C. § 839 (1952). 

™” Where harm or damage is done or property is taken under the authority 
of an act of Congress, this can be made the basis of the jurisdiction of the 
Court of Claims except where that act also withdraws the claim from the 
court’s jurisdiction. For an interesting and unusual case involving a claim 
based wu an act of Congress, see ~~ Générale Transatlantique v. 
United States, 111 Ct. Cl. 601, 78 F. — 7 (1948). This case involved a 
claim for the recovery of a fine levied under an immigration law for the trans- 
porting of alien citizens alleged to be so because they were the illegitimate 
—. born in Cuba of an American father who had not properly legitima- 
ti em. 
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diction to hear disputes under the contracts, the Court of Claims 
is the proper tribunal.” A case illustrative of this is Hele v. United 
States."? The claimant leased a tract of land from the government 
in the Canal Zone, with the right to be reimbursed for any improve- 
ments he subsequently made thereon. A statute provided that in 
case of the cancellation of the lease the value of the improvements 
was to be determined by the courts of the Canal Zone. The lease 
provided that the Governor of Panama could determine the value 
of the improvements. Upon the cancellation of the lease a claim 
for improvements on the land was presented to the Governor of 
Panama, and his determination was rejected by the claimant. Upon 
this refusal the Governor did not refer the claim to the Canal 
Zone courts nor did he pay or make a tender to the claimant. Upon 
this, the claimant brought his suit in the Court of Claims. The 
government’s plea was that the statute ousted the court’s jurisdic- 
tion. The court held that the government’s plea was unavailing, 
because no jurisdiction was conferred on the courts of the Canal 
Zone to entertain a suit on the contract for its breach, and that 
the only function the Canal Zone courts had was to determine the 
reasonable value of the improvements. The distinction was made 
between a tribunal that has jurisdiction to determine an amount 
due and a tribunal to entertain a claim to recover an amount due. 
With respect to claims founded upon an implied contract, that 
elusive and subjective factor of intent is the determinate.” If 
the government takes property and asserts no title therein, then 
there exists an implied promise to pay on its part. On the other 
hand, the interruption or interference with the use of property 
sounds in tort, and is without the jurisdiction of the Court of 
Claims.** As has been previously discussed, property taken by 
“acts of war” do not admit of any contract. In the field of inter- 
national claims perhaps the more frequent type of implied con- 
tract alleged is the requisition on the part of the United States 
armed forces.*® The subjects of requisition include practically every- 





™See Lynch v. United States, 292 U.S. 571 (1934) where Congress 
withdrew the consent to be sued on policies of insurance issued pursuant to 
‘he World War II War Risk Insurance Act by the subsequent passage of 
the Economy Act. 

2100 Ct. Cl. 289 (1943). 

™ See Eastern Extension Tel. Co. v. United States, 231 U.S. 326 (1913). 
The court discusses conduct which could amount to an implied contract, such 
as the accepting of benefits of a concession given by Spain in the Philippines 
after that territory had been ceded to the United States. However, in a 
later appeal the court decided there was no assumption of the contract with 
Spain. 251 U.S. 355 (1920). 

™See 28 U.S.C. § 1491 (1952). 
™ See note 46 supra. Cf. Herrera v. United States, 222 U.S. 558 (1912). 
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thing that is necessary for the maintenance of these forces and not 
for direct military use."* In the case of Etlimar Societe Anonyme 
v. United States, an implied contract was found to exist when the 
United States armed forces, in order to use a dock in Morocco, 
removed a quantity of cork located on the dock belonging to a 
Moroccan corporation.’* Because of the lack of space, some of the 
cork was pushed off the dock into the water and some was put on 
unloaded ships, transported off and later sold. The court stated 
that such a situation was analogous to the taking of private prop- 
erty and gave rise to an implied contract. It should be noted that 
the conduct of the officers authorizing the requisition at no time 
asserted title to the cork, and recognized the claimant as the owner 
thereof. 


Congressional Reference Cases 


As was mentioned above, Congress may recognize sometimes 
the existence of a right that is of moral proportions and would not 
meet the legal standards. In view of this it has afforded the Court 
of Claims jurisdiction to hear such claims, which may otherwise 
be without the court’s jurisdiction.”* The only restriction in refer- 
ence cases is that they may not be claims for pensions. Another 
feature of the statute is that either House may refer a claim to the 
Court of Claims. Upon referral, the court may render a judgment 
on the merits if the claim can be supported as within the jurisdic- 
tion of the court under other acts of Congress,*® but by and large 





**Etlimar Société Anonyme v. United States, 123 Ct. Cl. 552, 576, 106 F. 
Supp. 191, 197 (1952). As to who can requisition so as to bind the United 
States see Victorio v. United States, 122 Ct. Cl. 708, 106 F. Supp. 182 (1952). 

" Ibid. In this case, the court after discussing all the merits thereof dis- 
claimed its jurisdiction because of an executive agreement in existence which 
set up a French commission to process and determine claims against the 
United States and arising out of requisitioning. However, see Seery v. United 
States, 130 Ct. Cl. 481, 489, 127 F. Supp. 601, 606 (1955), respecting the 
effect of executive agreements. 

*“The Court of Claims shall have jurisdiction to report to either House 
of Congress on any bill referred to the court by such House, except a bill 
for a pension, and to render judgment if the claim against the United States 
represented by the referred bill is one over which the court has jurisdiction 
under other Acts of Congress.” 28 U.S.C. § 1492 (1952). ‘““Whenever any 
bill, except for a pension, is referred to the Court of Claims by either House 
of Congress, such court shall proceed with the same in accordance with its 
rules and report to such House, the facts in the case, including facts relating 
to delay or laches, facts bearing upon the question whether the bar of any 
statute of limitation should be removed, or facts claimed to excuse the claimant 
(isos having resorted to any established legal remedy.” 28 U.S.C. § 2509 
*See J. B. McCrary Co. v. United States, 114 Ct. Cl. 12, 84 F. Supp. 
368 (1949) for a case that was referred to the Court of Claims and judgment 
was rendered on the merits because the claim was otherwise within the 
jurisdiction of the court. 
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the claims that are referred to it are claims of an equitable nature. 
In this light, the court acts as an investigating and informational 
agency relaying its findings of fact and law to Congress for its 
further consideration and action thereon. A reading of 28 U.S.C. 
section 2509 attests to this.*° Claims of a legal nature may also be 
referred to the court, but this is usually the case when the claim 
is otherwise without the jurisdiction of the court, such as a claim 
growing out of or dependent upon a treaty.*! Congressional refer- 
ence cases should be distinguished from cases wherein Congress 
acting as a whole has recognized the existence of a claim and vested 
a tribunal with jurisdiction to hear and finally determine that 
claim.*? 

In the case of Zadeh v. United States, a claim of a citizen of Iran 
was referred to the Court of Claims by the House.** The claimant 
alleged that the United States had seized his tanker on behalf of 
the Panamanian government and sold it to Turkey and had agreed 
to save Turkey and Panama harmless from any claim growing out 
of the seizure. The government offered two contentions that ordi- 
narily would have ousted the jurisdiction of the court. One was 
that the statute of limitations had run on the claim.** The other 
was that the claimant failed to establish that Iran offered recipro- 
cal rights to American citizens to sue it.8° The court held that since 
the statute of reference requires all these facts and the Court's 
province in congressional reference cases is to relay that informa- 
tion, the alleged defects did not affect the court's jurisdiction. 
The court further reasoned that it could not, and would not, 





See note 78 supra. 
“™ A famous example of this is the French Spoliation claims. See The Ship 


Jane, 24 Ct. Cl. 74 (1889). 

"See Ex parte Atocha, 84 U.S. 439 (1873) wherein an American citizen 
was allowed by special congressional act to present his claim which had its 
basis in the treaty of Guadalupe Hidalgo which in turn had provided for a 
board of Commissioners to hear such claims. The claim was originally one 
against Mexico for damages by reason of his expulsion therefrom and the 
United States by treaty had assumed the claim. 

124 Ct. Cl. 650, 111 F. Supp. 248 (1953). The House directed the 
Court “. . . to report to the House, at the earliest practicable date, giving 
findings of fact and conclusions thereon as shall be sufficient to inform Con- 
gress of the nature and character of the demand, as a claim legal or equitable, 
against the United States, and the amount if any, legally or equitably due 
from the United States to the claimant.’ H. Res. 685, 82d Congress. 

“The running of the statute of limitations is a jurisdictional defect in the 
Court of Claims. See notes 96 and 97 infra. , 

“Citizens or subjects of any foreign government which accords to 
citizens of the United States the right to prosecute claims against their govern- 
ment in its courts may sue the United States in the Court of Claims if the 
subject matter of the suit is otherwise within such court's jurisdiction.” 28 
U.S.C. § 2502 (1952). , 
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render a final judgment, and that the relief to be granted was to 
be legislative relief, and that Congress was capable of waiving 
these defects if it wished. It was sufficient that the efficacy of 
the government's contentions would be determined by the court 
and conclusions of fact and law respecting the claim would be 
transmitted to Congress. The same result as above is possible in 
the case of a claim which had been previously decided by the 
court and then referred back to the court by Congress, if the refer- 
ence calls for a review of the facts. In such a situation the doctrine 
of res judicata does not obtain.* 
Treaty Cases 

The Court of Claims is denied jurisdiction of a claim if it 
grows out of or is dependent upon a treaty.** Much has been said 
above as to when a claim grows out of or depends upon a treaty. 
It is necessary at least, to restate the essentials. First, the treaty 
provisions must include an obligation on the part of the United 
States, and second, the claim must be based upon that obligation. 
If these essentials are present, the claim is one dependent upon a 
treaty. This denial of jurisdiction is based upon the philosophy 
that the obligations assumed in treaties are vis-a-vis the other con- 
tracting nation and a breach thereof inures to the benefit of that 
nation alone, and not to a private individual, since he is not and 
cannot be a party to the treaty. In the case of George E. Warren 
Corp. v. United States, the claimant brought a suit in a federal 
district court, whose jurisdiction over claims against the United 
States is the same as that of the Court of Claims where the amount 
does not exceed $10,000.8° The claimant had paid import taxes 
which had been held as an illegal levy, and they were refunded 
without interest. The claimant then brought this suit to recover 
the interest and for the damages sustained by the deprivation of 
the use of his money. He contended that the assessment and collec- 





* “What is asked of the court now is not a reversal or review of an earlier 
decision, but merely a review of the facts in that case.” Burkhardt v. United 
States, 113 Ct. Cl. 115, 118, 82 F. Supp. 333, 335 (1949). 

"Except as otherwise pastes by Act of Congress, the Court of Claims 
shall not have jurisdiction of any claim against the United States growing out 
#500 wits upon any treaty entered into with foreign nations. 28 U.S.C. 

"904 F.2d 597 (1938). “The district courts shall have original jurisdiction, 
concurrent with the Court of Claims, of: . .. (2) Any other civil action or 
claim against the United States, not exceeding $10,000 in amount, founded 
either upon the Constitution, or any Act of gress, or any regulation of 
an executive department, or upon any express or implied contract with the 
United States, or for liquidated or unliquidated damages in cases not sound- 
ing in tort.” 28 U.S.C. § 1346 (1952) (Italics added). See United States v. 
Biggs, 46 F. Supp. 8, 10 (1942). : 
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tion of these import taxes on coal imported from Germany and 
England violated treaty rights emanating from the most-favored- 
nation clause of the Anglo-American Treaty and the treaty with . 
Germany.*® The basis of the most-favored-nation treatment alleged 
was the fact that coal was being admitted from Canada and Mexico 
tree of duty. The claimant invoked these provisions of the treaties 
in order to seek the protection of a statute which provided that 
no taxes were to be imposed where treaty provisions provide 
otherwise.*° The court held that this was a claim dependent upon 
a treaty and as such without the court’s jurisdiction. Although 
this claim looks like one founded on an act of Congress, a closer 
look will reveal that it depended upon the treaties. If the treaty 
provisions had not been in existence, then the claimant would not 
have had any complaint about the assessment and collection of 
the import taxes. Here the obligation had been assumed in the 
treaty, and the claim was based upon that obiigation.* 


ALIENS’ PRIVILEGE TO SUE 


Although an alien may bring a claim against the United States 
in the Court of Claims, before he can do so he must show that his 
nation grants American citizens the right to sue his country.*? This 
qualification is known as reciprocity. All that is needed to satisfy 
reciprocity is that Americans can sue the alien claimant’s couniry. 
It need not be an equivalent reciprocity, in that the alien claim- 
ant’s country allows the same type of suits as does the United States 
against it. In the case of Brodie v. United States, an English citizen 
brought a claim against the United States alleging the use of his 
invention, covered by a United States patent, without license or 
lawful right. The government contended that the claimant could 
not sue in the Court of Claims because an American citizen could 
not have prosecuted a like suit in the courts of England, nor, for 
that matter, could an English subject do so.** The court held that 
all that mattered was whether an American could sue England. 





8 Srat. 228 (1815), 44 Srar. 2132, 2137 (1925). 

”26 U.S.C. § 1420 (1932). 

"Contra Eastern Extension Tel. Co. v. United States, 48 Ct. Cl. 33 
(1912), remitted 231 U.S. 326 (1913), decided on other grounds 251 ULS. 
355 (1920). Claims that grow out of treaties are those in which the United 
States has assumed an obligation and not those claims for which the United 
States is primarily liable. Ex parte Atocha, 84 U.S. 439, 444 (1873). 

* See note 85 supra. Aktiebolaget Imo-Industri v. United States, 101 Ct. 
Cl. 483, 490, 54 F. Supp. 844, 848 (1944), a case where a Swedish claimant 
did not sustain the burden of showing that his country allowed American 
citizens to prosecute claims against i 


t it. 
62 Ct. Cl. 29 (1926). 28 U.S.C. § 1498 (1952). 
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It reasoned that there were some actions upon which England as 
a sovereign had not given its consent to be sued, and that recipro- 
city did not, in any case, extend beyond suits against the sovereign 
allowed to its own citizens. In Hartman v. United States, a Swiss 
claimant as executor for a Swiss citizen brought a claim against 
the United States, and the government contended that the court 
was without jurisdiction because the executor failed to show that 
executors appointed in the United States had the right, in their 
representative capacity, to bring claims in Switzerland.®** The court 
answered that reciprocity is not confined to suits by aliens in their 
individual capacity. However, in this case the court was not under 
any strain because a treaty was in existence that granted to each 
other’s citizens the same rights as the local citizens. The reciprocity 
needed for alien claims can be waived by Congress. If an act of 
Congress expressly entitles an alien a right to use the Court of 
Claims, the reciprocity qualification does not obtain.** The same 
holds true in a congressional reference case. 


STATUTE OF LIMITATIONS 


Since the statute of limitations is jurisdictional in suits against 
the United States and need not be pleaded, it is an important 
subject matter for claims of international import.®%* Ofttimes an 
alien claimant may be under a disability by reason of the political 
situation in his country or in the United States. A claim may 
arise abroad; and the alien claimant may find some difficulty in 
getting to this country to file a claim. In the time of war, the 
courts of the United States may not be open to him. He may be 
located in enemy occupied territory and cannot get to the courts 
here. All of these circumstances have a time consuming element, 
and it is important to know how that time may operate against 
his claim.” The statute states two time limitations. One is six 
years, and the other is three years. The six year limitation bars 
claims unless the petition is filed within six years after such claim 
first accrues. In Marcos v. United States the claimant filed a suit 
in August 1951 in the Court of Claims to recover for the value of 
cattle requisitioned by the United States armed forces during 1941 





*86 Ct. Cl. 579 (1938). 

* Russian Fleet v. United States, 282 U.S. 481, 491 (1930). 

* Carpenter v. United States, 56 F.2d 828, 829 (1932). 

" “Every claim of which the Court of Claims has jurisdiction shall be 
barred unless the petition thereon is filed . . . within six years after such claim 
first accrues. .. . A petition on the claim of .a person under legal disability 
or beyond the seas at the times the claim accrues may be filed within three 
years after the disability ceases.” 28 U.S.C. § 2501 (1952). 
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and 1942 in Mindinano, Phillippine Islands, during the war with 
Japan.** The government contended that the claim was barred 


by the statute of limitations. The questions which faced the court - 


were: how did the statute operate and which part of it was appli- 
cable in the present case? It decided that war suspended rights and 
remedies and did not vitiate them, and that it was an international 
law principle that the suspension of the normal operation of the 
statute of limitations should take place in those instances where 
the courts are closed or inaccessible, that this likewise applied to 
enemies and residents of enemy occupied countries. It reasoned 
that since the right and remedy were suspended, they maintained 
a Status quo, and the statute did not operate against them at all. 
The question presented now was: When did the war end and the 
suspension dissolve? For the purposes of the statute the court held 
that the war ended with the cessation of hostilities and the restora- 
tion of commercial intercourse with the area involved and the 
access to the courts of the United States or the Court of Claims. 
Now the question was what time period was to be invoked. The 
court held that the six year time period was to be invoked because 
war was not a disability contemplated by the three year limita- 
tion. Going back to an older edition of the statute, it found that 
thereunder the disabilities included the claims of married women 
“first accrued during marriage,” the claims “of persons under the 
age of twenty-one years, first accrued during minority,” the claims 
“of idiots, lunatics, insane persons,” and the claims of “persons 
beyond the seas at the time the claim accrued,” and that the claim- 
ant so disabled had to bring his claim “within three years after 
the disability had ceased.” The court also stated that the statute 
read that “no other disability than those enumerated shall prevent 
any claim from being barred.”®® Restricting the application of the 
new act to the above-mentioned disabilities, the court held war 
was not a disability, that the right and remedy were suspended by 
the outbreak of hostilities and held in a vacumn. Upon the con- 
sequence of this reasoning, the court held that if the claim accrued 
after the outbreak of the war, the claimant had the full six years 
at the end of the war within which to bring the claim, and if the 
claim accrued prior to the war, the claimant had so much of the 
six years after the war that had not elapsed before the war. 


The statute of limitations in the absence of a war, runs the 
normal six year period, and a claimant may get the full benefit 





"Rehearing, 122 Ct. Cl. 641, 650, 106 F. Supp. 172 (1952). 
"28 U.S.C. § 2501 (1946). 
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of it. What is being suggested is that the three year limitation 
after the disability ceases does not operate to shorten the six year 
period. However, the three year limitation, in the event that the 
disability plus the three year limitation exceed the six year period, 
can operate to exceed the six year limitation. It should be noted 
that the three year limitation, after disability ceases, only operates 
in those instances where the claim accrued during the disability, 
hence an intervening disability does not toll the statute. The dis- 
ability of “beyond the seas” only applies to citizens of the United 
States who are out of this country and not to aliens outside this 
country.’°° This is so even if the alien is refused admittance to 
the United States.” 


CONCLUSION 


With the United States assuming leadership in world affairs and 
with the responsibilities of that leadership calling for affirmative 
activity throughout the world, the United States has found its 
armies and its navy and its other agencies scattered over the globe. 
Imprudent and sometimes necessary action on the part of these 
government instrumentalities could, and, as the past has shown, 
does lead to damage and harm to private individuals, aliens or 
United States citizens. The United States’ participation in the 
past World War and the Korean “police action” have given impetus 
to. numerous claims of international import. The current atom 
and hydrogen bomb tests have not been without their share of 
encroachment on private individual rights. The vast number of 
contractual commitments abroad to sponsor the activities of the 
United States approach infinite proportions. All these activities 
and more portend a legion of activity in the international claims 
field in an area where Uncle Sam is the defendant. In view of this, 
it is incumbent upon attorneys to have a working knowledge of 
the jurisdiction of the Court of Claims and of the consent of the 
United States to be sued. 





™ Arribas v. United States, 110 F. Supp. 267 (1953). 


™ “During all the period that the plaintiff was not allowed to re-enter 
this country, suit could have commenced by him in this court, and his ab- 
sence from this country was no disqualification for the bringing of a suit 
and the prosecution thereof. It may have been an inconvenience, but plaintiff's 
testimony could have been taken abroad and his Fights would have been fully 
protected.” Pacifico Co. v. United States, 80 Ct. 


. 391, 393 (1934). 

















Survey of Wisconsin Workmen's 
Compensation Law, 1942-1955 


LAURENCE C. HAMMOND, J]R.* AND MORTIMER LEVITAN** 


This article purports to review the workmen’s compensation 
cases decided by the Wisconsin Supreme Court in a ten year 
period—an unusually long ten year period which starts some place 
in 1942 and ends some place in 1955. No serious attempt has been 
made to compete with the digest and annotation services, even 
though the length of this article might create that impression. 
Many cases—but not nearly enough—have been omitted because 
they merely reiterated established principles, or because they pro- 
nounced rules applicable only to the peculiar situation presented, 
or because they were inadvertently overlooked. 


WHAT CONSTITUTES A QUESTION OF FACT 
a 


In general, the court has adhered to the rule previously set 
forth as to what constitutes a question of fact.! In Hipke v. Indus- 
trial Comm.,? where the question was whether the employer had 
violated a safety order or the safe place statute, thus causing the 
claimant’s injury, the rule was thus stated: 


And if there is no dispute in the testimony a question of fact 
is presented if different inferences may be drawn, or “if some- 
thing more than the application of a rule of law is required 
in order to reach a final conclusion.’* 


If factual findings are supported by any credible evidence they 
are conclusive.‘ If lawyers generally accepted the established rule 
concerning the conclusiveness of findings of facts, this article 
would be substantially shorter; but even more important, attorneys 
would save their own time, the courts’ time, and their clients’ 





*LL.B. 1955, ner meng Wisconsin; Practicing attorney, Lines, Spoon- 

er & Quarles, Milwaukee, isconsin. 
** AB. 1912, University of Wisconsin; LL.B. 1915, Harvard University; 

Assistant Attorney General, State = Wisconsin since 1922. 

*See 1946 s. L. Rev. 430-31 

*261 Wis. 226, 52 N.W.2d 401 (1952). 

* Jd. at 231, 52 N.W.2d at 404. 
= _— v. Industrial Comm., 255 Wis. 488, 491, 39 N.W.2d 388, 
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money, if they noticed before proceeding that the problem pre- 
sented was a question of fact. For example, the amount of dis- 
ability sustained has invariably been deemed a fact issue. In 
Dentice v. Industrial Comm.* it was held that whether claimant 
sustained any temporary total disability beyond a certain date 
and whether any permanent disability resulted from his injury 
were both questions of fact. Also, in Harnischfeger v. Industrial 
Comm.’ the court held that the causal relationship between a prior 
injury occurring in claimant’s employment and a subsequent non- 
industrial injury was a fact question for the commission. 

On the other hand, there are a few problems in the compensa- 
tion field which are basically accepted as presenting questions of 
law. For instance, the court has specifically said that the existence 
of an employment contract is to be treated as a question of law," 
except in instances where the very facts concerning such a contract 
are in dispute,® or where permissible inferences from undisputed 
facts are drawn by the commission.’® 


SUFFICIENCY OF THE EVIDENCE 


The problems encountered during the period in determining 
the sufficiency of the evidence to support a commission finding fre- 
quently involved medical questions. The outstanding cases are 
readily categorized and will be presented in that manner for more 
expeditious handling. 


Necessity of Medical Evidence to Support Finding 


Any attempt to formulate the general rule followed in determin- 
ing the necessity for medical testimony to support a finding requires 
a chronological examination of the decisions rendered during the 
period. The court was first faced with the problem in Gmeiner v. 
Industrial Comm.,“ where a carpenter, who had been employed in 
remodeling the inside of a butcher shop, died from an attack of 
tetanus. There was medical evidence that exposure to tetanus gen- 
erally exists in places where animals are butchered. The deceased 
had sustained a cut while at work, and while there were no signs 





°254 Wis. 159, 160-61, 35 N.W.2d 218, 219 (1948). 


* For a more recent case on the point, see Gallenberg v. Industrial Comm.., 
269 Wis. 40, 43, 68 N.W.2d 550, 55] (1955). 
7253 Wis. 613, 34 N.W.2d 678 (1948). 
* Waseka v. Industrial Comm., 255 Wis. 337, 338, 38 N.W.2d 470 (1949). 
*Kalson v. Industrial Comm., 248 Wis. 393, 21 N.W.2d 644 (1946). 


” See EMPLOYEE OR INDEPENDENT Contractor, p. 267, infra. 
"248 Wis. 1, 20 N.W.2d 543 (1945). - 
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of local irritation in the wound, the medical testimony asserted 
that this was not decisive in tetanus cases. The commission’s 
findings were that the “preponderance of probabilities” pointed to . 
the conclusion that the disease was acquired at work. The court, 
in upholding an award of death benefits, said that this meant that 
the inferences were strong enough to point to a fact as a prob- 
ability rather than a mere speculative possibility. Such inferences 
were held to constitute substantial evidence sustaining the com- 
mission’s findings. 

In the later case of F. A. McDonald Co. v. Industrial Comm.,* 
however, the court held that a commission award based on a med- 
ical report that a back injury “might” have resulted in 5 percent 
permanent disability was nonsustainable. The court, in rejecting 
the contention that it was solely the function of the commission 
to interpret medical testimony, asserted that it would not relin- 
quish its function of reviewing the record to see if evidence exists 
to support the commission’s findings. The absence of objective 
medical testimony was fatal to the claimant’s case.** The court 
distinguished the earlier Cutler-Hammer case,* where an award 
for a back injury had been sustained on medical opinions derived 
solely from subjective findings.*° The court said that the latter 
decision was based on medical evidence adduced before the com- 
mission, which was different from disregarding all medical findings 
and drawing of inferences from general knowledge and experience. 
And then came Nash-Kelvinator Corp. v. Industrial Comm.,%* 
where an air hammer operator was subjected to daily jarring of 
his left arm. Later he fell and suffered a shoulder dislocation. An 
operation disclosed an atrophy of the muscles which had been 
present before the fall and which caused disability. There was no 
medical evidence specifically allocating the atrophy to any one 
cause; the court, however, upheld an award attributing the dis- 
ability to the employment on the basis of event sequence. There 

250 Wis. 134, 26 N.W.2d 165 (1947). 

* See also Globe Steel Tubes Co. v. Industrial Comm., 251 Wis. 495, 29 
N.W.2d 510 (1947), where the court reversed a commission award, stating 
that where the subject matter was not one of common knowledge, there must 
be some basis in medical testimony for an award. The question was whether 
the claimant's injury suffered at home was caused by a prior compensable 
injury. The doctor who treated claimant for both injuries had testified that 
he could not say to any degree of medical certainty that the disability re- 


sulting from the first injury caused the second injury. 
Cutler-Hammer, Inc. v. Industrial Comm., 248 Wis. 229, 21 N.W.2d 


256 (1946). 

F. A. McDonald Co. v. Industrial Comm., 250 Wis. 134, 138-39, 26 
N.W.2d 165, 167-68 (1947). 
“253 Wis. 618, 34 N.W.2d 821 (1948). 
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was testimony that claimant had experienced no prior difficulty, 
and that he had suffered severe arm pain from the first day of his 
employment. The court stated in rather broad language that the 
finding was sustainable without conclusive medical testimony, for 
the commission was not bound by medical testimony but could 
consider facts testified to by lay witnesses.’ 

In evaluating the status of the law today—or rather, at the end 
of 1955—turther cases must be discussed. In both Miller Rasmus- 
sen Ice & Coal Co. v. Industrial Comm.'* and Wisconsin Telephone 
Co. v. Industrial Comm.® commission awards were reversed. The 
former case involved a claim for traumatic neurosis, where the 
claimant had no pain before the slight trauma, but became dis- 
abled thereafter. The psychiatrists’ reports were typically—and 
perhaps necessarily—free from certainty and positiveness in con- 
necting disability with the trauma. The court said: 


Before it may decide to make an award, the commission 
must be convinced by substantial evidence. It is not too high 
a test to require, in treating with expert testimony that evi- 
dence, to some degree of reasonable certainty, of a relation 
between an injury and a result be shown by a competent opin- 
ion. This seems to be necessary to avoid resting decisions on 
possibilities and leaving a result based on speculation and con- 
jecture instead of basing decisions on proof which satisfies the 
mind of the existence of this essential relationship. Especially 
is this true if we are to continue to have the rights of all parties 
involved protected under administrative procedure and avoid 
arbitrary decisions.*° 


Mr. Justice Currie, in his dissenting opinion, also pointed out the 
importance of obtaining all medical opinions to a reasonable med- 
ical certainty.?* 

In Wisconsin Telephone Co. v. Industrial Comm.** an award 
for dental expenses incurred for tooth extraction in an effort to 
aid the healing of an ankle fractured while on the job was reversed. 
Again the absence of medical testimony was the basis for the re- 
versal. 

Hence, it appears from the language employed in the Miller- 
Rasmussen case and the holding in the later Wisconsin Telephone 





"Id. at 624, 34 N.W.2d at 823. 
*263 Wis. 538, 57 N.W.2d 736 (1953). 
* 263 Wis. 380, 57 N.W.2d 334 (1953). 
* Miller Rasmussen Ice & Coal Co. v. Industrial Comm., 263 Wis. 538, 
544, 57 N.W.2d 736, 739 (1953). 
"Id. at 554, 57 N.W.2d at 740. 
"263 Wis. 380, 57 N.W.2d 334 (1953). 
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Co. decision that the Wisconsin court intends to adhere strictly, 
but not absolutely, to the requirement of medical testimony—a 
proper requirement in most cases, but not where the commission - 
has had vast experience with a peculiar medical problem, such as 
hernia and slipped disc cases. Nevertheless, one cannot help but 
shed a tear for a man who, at the suggestion of his doctor, has his 
teeth pulled to aid the healing of a fracture, and then discovers 
that he cannot be compensated for the expense incurred. The 
moral, of course, is that many a meritorious case is lost through 
lack of expensive medical testimony—the only kind of medical 
testimony available these days. 


When Medical Testimony Is in Conflict 


When two or more physicians testify and disagree, it is the duty 
of the commission to weigh and evaluate such testimony, and if its 
finding is supported by the evidence of any one physician, the find- 
ing is conclusive. An example of this occurred in Brouwer Realty 
Co. v. Industrial Comm.,2* where an elevator operator, who had 
been struck on the head by a falling object, claimed disability be- 
cause of headaches and nausea. Four doctors denied the veracity 
of this claim while one testified in support of it. The court sus- 
tained the commission’s award saying that the court would not 
pass upon the weight of the evidence or the credibility of the 
witnesses.** 

The court went one step further in Hinch v. Industrial Comm.,** 
where there was an inconsistency between two reports by the same 
physician. The conclusion, nevertheless, was that it was still the 
duty of the commission to reconcile the reports and determine 
which was entitled to credence, and its decision was final “unless 
such finding is clearly against all the credible testimony, or so 
inherently unreasonable in itself as not to be entitled to any 
weight ... .”%6 


Where Evidence Does Not Pointedly Support Finding 


The inflexible rule persists that the burden of proof in compen- 
sation cases is on the claimant.?* Hence, the absence of testimony 
on a point vital to an award necessarily means a denial of com- 





*266 Wis. 73, 62 N.W.2d 577 (1954). 
* Id. at 79, 62 N.W.2d at 579. Another case which hinged on the point 
was Walter v. Industrial Comm., 264 Wis. 522, 59 N.W.2d 463 (1953). 


*260 Wis. 47, 49 N.W.2d 714 (1951). 


* Td. at 49, 49 N.W.2d at 715. 
* Skelly v. Industrial Comm., 254 Wis. 315, 319, 36 N.W.2d 58, 60 (1949). 
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pensation.** This seemed to form the basis for the affirmation of 
an award in McCune v. Industrial Comm.,?° where the appellant 
argued that his temporary total disability extended beyond the 
date found by the commission. The court pointed to the fact that 
since the only medical evidence was a statement that the claimant 
was able to return to work a week after December 20, 1948 and 
compensation was awarded to February 14, 1949, he was precluded 
from arguing that the commission’s conclusion was prejudicial to 
him.*° 

The decision in South Side R. & M. Co. v. Industrial Comm." 
adhered to the pattern. In that case claimant had suffered three 
back injuries while working for three different employers. The 
commission found his condition to be due to an accumulation and 
aggravation of successive injuries and attached one-third of the 
responsibility to each employer. The court rejected this finding 
saying that in order to sustain it the evidence must show that the 
three injuries were the only causes of claimant’s disability and 
each was equal in causal effect. The court pointed out that no 
such finding was made and stated that there was no evidence war- 
ranting such a conclusion. 

Coincidentally enough, three years later another “three succes- 
sive back injuries” case was presented.*? The three back injuries 
under three different employers resulted in a protruding vertebral 
disc, and the commission decided that the condition was due to 
the second injury. The court held that in the absence of testimony 
as to the exact contribution of each accident, the commission could 
not charge total liability to any one employer, for such a finding 
would involve speculation and conjecture.** Upon remand of the 
case to the commission, it was determined that the claimant’s con- 
dition was wholly attributable to the third injury. By a four to 





*In Buettner v. Industrial Comm., 264 Wis. 516, 521, 59 N.W.2d 444 
(1953), the court upheld a finding that the claimant's protruded disc was not 
a result of his work on the ground that he did not establish the occurrence of 
an accident. The court said: 

“As stated in Schmitt v. Industrial Comm. (1937), 224 Wisc. 531, 
535, 272 N.W. 486—‘Unless, however, the disability be shown 
to have resulted from an occupational disease, its cause must be 
found in an accident in order to warrant the award of compensa- 
tion, and a mere breakdown due to disease is not compensable, 
even if the physical effort involved in the work made some con- 
tribution to the final disability.’” 


* 260 Wis. 499, 50 N.W.2d 683 (1952). 
* Id. at 504, 50 N.W.2d at 686. 
* 252 Wis. 403, 31 N.W.2d 577 (1948). 
™ ase Lumber Co. v. Industrial Comm., 260 Wis. 109, 50 N.W.2d 
"Td. at 116-18, 50 N.W.2d at 46. 
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three decision the commission was upheld in M. & M. Realty Co. 
v. Industrial Comm.** The court said that the fact that prior in- 
juries may have caused susceptibility to the final breakdown would- 
not relieve the last employer from liability for compensation pay- 
ments. 


SERVICES GROWING OUT OF AND INCIDENTAL TO THE EMPLOYMENT 


One of the requisite conditions necessary to establish an employ- 
er’s liability is that at the time of injury, the employee must be 
performing service growing out of and incidental to his employ- 
ment.*> Probably the greatest share of cases during the period 
depended upon the interpretation and application of this require- 
ment. 


Presumption of Continuity of Service 


It has long been established that once an employee enters upon 
the duties of his job and is found at a place where he might prop- 
erly be, there is a presumption that the employee was performing 
service growing out of and incidental to his employment.** The 
principle was strongly asserted in Armstrong v. Industrial Comm.,* 
where the employee, a salesman, had last been seen making a call 
at a brewery on the Detroit River in Detroit. At that time he had 
sought information concerning the best route to Windsor, Canada, 
where he had a sister residing. Almost two months later his body 
was found in the Detroit River, on the Canadian side, five miles 
southeast of the brewery. The court sustained a commission order 
denying compensation, stating that the presumption of continuity 
of service was rebuttable, and in the present case there were facts 
sufficient to sustain the commission’s finding that the salesman 
was not performing services growing out of and incidental to his 
employment and this was obviously sufficient to rebut any pre- 
sumption which existed.** 

The presumption of continuity of service was successfully in- 
voked during this period.*® Indeed, the presumption of continuity 
of service was reinforced by the unveiling of a synthetic presump- 





“267 Wis. 52, 64 N.W.2d 413 (1954). A more comprehensive discus- 

= < a problem of successive injuries appeared in Note, 1956 Wis. L 
Vv. 3 

* Wis. Stat. § 102.03(1)(c) (1955). 
(gash Tewes v. Industrial Comm., 194 Wis. 489, 494, 215 N.W. 898, 900 
"254 Wis. 174, 35 N.W.2d 212 (1948). 
* Id. at 178, 35 N.W.2d at 214. 
* Fliteways, Inc. v. Industrial Comm., 249 Wis. 496, 24 N.W.2d 90C 


(1946). 
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tion that sheriffs work twenty-four hours a day.*° A sheriff left his 
office at 10:45 on Saturday morning, proceeded to his favorite tavern 
where he remained until 8:00 P.M., when he drove thirty miles to a 
city in an adjoining county. He experienced some difficulty in find- 
ing his way back to the county seat—he stopped at two taverns for 
beer and road directions—and was killed sometime after midnight 
when his car ran off the road. The industrial commission’s denial 
of death benefits was upheld by the circuit court, but the Supreme 
Court ordered payment. The Supreme Court, apparently confusing 
the sheriff of Marathon county with the “sheriffe of Nottingham,”*' 
held that he was sui generis and presumed to be in the course of 
his employment at all times. Mr. Justice Fairchild wrote a dissent- 
ing opinion, in which Mr. Chief Justice Fritz and Mr. Justice 

- Currie joined. Fortunately synthetic presumptions are invariably 
evanescent—and the chances are that the presumption applied to 
the sheriff will have disappeared before this article appears. 

The presumption of continuity of service is entirely different 
from the presumption that injury arose out of the employment. 
While the “traveling salesman” provision‘? created a special pre- 
sumption for employees qualifying under that provision, it is un- 
certain whether other employees are the beneficiaries of a presump- 
tion that their injuries arose out of their employment. In Rick v. 
Industrial Comm.,** where the employee fell on the floor and died 
as a result of hitting his head, the court, in upholding a denial of 
death benefits, stated that there was no presumption that death 
arose out of the employment. In A. O. Smith Corp. v. Industrial 
Comm.,** where the employee’s body was found in a vat of acid 
on his employer’s premises, the commission awarded death benefits 
on the strength of a presumption against suicide and a presumption 
of continuity of service. The court, however, reviewed the evi- 
dence*® and concluded that the death resulted from suicide and 
set aside the award.**® In Peterson v. Industrial Comm.,** where a 





“ Andreski v. Industrial Comm., 261 Wis. 234, 52 Song 135 (1952). 
“Note to the printer: Please do not — the final ‘“‘e” in “‘sheriffe”, for 
that's Ss is in Robin Hood and Guy of Gisborne. 


, infra. 

2366 § Riri 460 460, 63 N.W.2d 712 (1954). 

“264 Wis. 510, 59 N.W2d 471 (1953). 

“The evidence showed that the deceased had been a stocky ‘man and 
that the opening in the vat was quite small so that it would have been neces- 
sary for him to hold his arms at his sides to get through the opening. Some 
evidence was also offered that i deceased had once been a mental patient 
and had attempted to commit suicide. 

“Wis. Stat. § _ 03(1) ia)" (1955) provides that compensation cannot 
be recovered where th _— is weed self-inflicted. 

969 Wis, 44, 68 NW.34 338. (1955). 
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woman collapsed on the sidewalk in front of her employer's prem- 
ises, after ascending to the level of the second step above the side- 
walk, the court upheld the denial of compensation, but said: 


Without determining whether in a proper case of an entirely 
unexplained fall of an employee during the course of his or 
her employment, this court would decide the case on the basis 
that there exists a presumption that the accident arose out of 
the employment, there was credible evidence in the instant 
case tending to rebut such presumption.* 


Deviation for Personal Purposes 


The rule that a deviation for personal reasons places an em- 
ployee beyond the scope of his employment is sometimes neutral- 
ized by the rule that the act is to be liberally construed to include 
all services that can reasonably be said to come within it. For ex- 
ample, in Western Condensing Co. v. Industrial Comm.* an em- 
ployee who had been transferred from Appleton, Wisconsin to 
Portland, Oregon, was paid a per diem until his family joined him. 
Early one morning shortly after his arrival in Portland he left the 
plant and went to the railway station to make plans to have his 
family transported to Oregon. On his way he was killed. The 
court, in a liberal, almost munificent, opinion, set aside a circuit 
court decision which had set aside a commission award and held 
that the errand was not personal, for by expediting his family’s 
transportation the employee would cut down the per diem ex- 
penses for his employer. 

The standard phraseology used in describing an act which does 
amount to a deviation and renders the injury non-compensable was 
employed by the court in Kosteczko v. Industrial Comm. An 
employee, hired to operate the “Loop” at the State Fair Park, left 
his post one evening in violation of his instructions, took a ride 
on the “Whip,” fell out and was killed. The court concluded that 
the deceased had been engaged in “a frolic of his own” at the time 
of the injury and upheld the commission’s denial of the death 
benefits. 

It is undoubtedly a difficult task at best to attempt to define 
the limits of an employee’s duties. In Schulz v. Industrial Comm.” 
the court reiterated the proposition that these duties must appear 





“Id. at 49, 68 N.W.2d at 540. 

“262 Wis. 458, 55 N.W.2d 363 (1952). 
"265 Wis. 29, 60 N.W.2d 355 (1953). 
"254 Wis. 578, 36 N.W.2d 683 (1949). 
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from looking at the contract, but said that the scope could be en- 
larged by an employer's insructions.** 

In the case of state employees, however, the employer is the 
state and not the department or the department head;** hence the 
performance of duties at the direction of one’s superior does not 
necessarily bring one within the course of employment. This was 
illustrated in State v. Industrial Comm.,5* where the court reversed 
the circuit court which had upheld an award of death benefits to 
the dependents of a circuit court reporter who was killed while 
riding with the judge, at the latter’s request, to a meeting of the 
supreme court advisory committee on rules and practice. The court 
surveyed the statutory description of the reporter’s duties and 
ruled that travel such as was involved here was not contemplated 
by the legislature.** 


Injuries While Going to and from Employment 


The general rule applicable to employees who are injured while 
traveling to or from work is prescribed in section 102.03 (1) (c) of 
the 1955 Wisconsin Statutes to the effect that an employee is per- 
forming services growing out of and incidental to his employment 
when going to and from work only while he is on the premises of 
his employer.*® In Makal v. Industrial Comm. the court upheld 
a denial of compensation to a county employee who was injured 
while driving his car to the county garage to pick up a county car 
which he used to perform his duties. The court said that this was 
a regular occurrence, was not a special trip, and that the employee 
did not begin his work until he reached the county garage. Con- 





® Id. at 580, 36 N.W.2d at 684. The case involved a claim by the de- 
pendents of a student truck driver who was killed while attempting to aid 
two distressed motorists. The instructor-driver who accompanied him had 
been directed by his employer to give such assistance, and the court con- 
cluded that this was sufficient to keep the deceased employee within the 
scope of his employment at = time of injury 

e Marinette County Hwy. Comm. v. “Industrial Comm., 227 Wis. 
560, 278 Nw. 863 (1938). 

“252 Wis. 204, 31 N.W.2d 196 (1948). 

"Id. at 206, 31 N.W.2d at 197. The court stated that the language of 
Wis. Stat. § 252.18(1) (1955), which provides that the reporter “‘shall dis- 
charge such other duties as the court or judge thereof requires,” must be read 
with the leading and controlling purposes o a the office the statute creates in 
mind, and such consists of phonographic work in the circuit where appointed 
with occasional court service elsewhere. If the court had held otherwise, a 
court reporter injured while painting a judge's cottage, at the judge's direc- 
tions, would be entitled to compensation benefits from the state! 

“Wis. Laws 1953 c. 328 added the phrase, “or while in the immediate 

| thereof if the injury results from an occurrence on the premises.” 

62 Wis. 215, 54 N.W.2d 905 (1952). 
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sequently, he was not on the premises until he arrived at the gar- 
age, and his injury was not compensable. 

In Elkhorn v. Industrial Comm.®* the court also stressed the 
strictness of the requirement that the “going-to-work” injuries 
must occur while on the employer’s premises. An employee of the 
city street department had been called out in the evening because 
of a severe rain storm. The last duty which he was required to 
perform took place 120 feet from his residence. Although there 
was no agreement to supply transportation, the employee’s fore- 
man then drove him to a point opposite his home where the em- 
ployee got out of the car. Some time later the employee was found 
by the curb in front of his house in an injured and dazed condi- 
tion. The court, in holding the injury non-compensable, held that 
the services had been completed after the last job and that the 
fact that the employee had finished his work 120 feet from home 
rather than 1000 feet away made no difference. 

The strict requirement in regard to being on the premises is 
illustrated in Dickson v. Industrial Comm.,®® where the employer's 
premises were enclosed by a fence, but outside the fence there was 
a thirty foot right-of-way which was owned by the employer and 
the City of West Allis. The traction company owned two streetcar 
tracks located on the right-of-way, and the employer had paved a 
crosswalk over the tracks and agreed to indemnify the streetcar 
company for damages sustained by anyone because of negligence 
or wrongful acts of the employer or its agents in constructing or 
maintaining such pathway. The claimant, while attempting to 
leave work, crossed over the tracks to get to his car which was 
parked in the employer’s lot on the other side of the right-of-way. 
While so walking across the pathway he was hit by a streetcar. 
The commission found, and the court agreed, that the employee 
was not on his employer’s premises when the injury occurred.® 
The court said that the employer had limited its premises, by the 
fenced enclosure, just as effectively as the employer in Jnternational 
Harvester Co. v. Industrial Comm." 

An employee may, however, actually be “at work” when going 
from his home to his employer’s premises. For example, in Fruit 
Boat Market v. Industrial Comm.,** where the employee traveled 





™251 Wis. 497, 29 N.W.2d 769 (1947). 

"261 Wis. 65, 51 N.W.2d 553 (1952). 

© 264 Wis. 304, 58 N.W.2d 689 (1953). 

“It was undoubtedly significant that the injury actually took place on 


the portion of the ri os owned by the city. 
“220 Wis. 376, . 193 (1936). 
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and did considerable work away from the premises and was not 
required to report to the premises before beginning service, the i 
court held that such an employee began performing service for if 
his employer as soon as he left his home and started for his first 
destination.®* 

When the employment contract requires the employer to furnish 
the employee with transportation to and from his home, the em- j 
ployee is considered at work while being so transported. In West 
Shore Transport Co. v. Industrial Comm.** the employer trans- q 
ferred the employee to Milwaukee, obtained a place for him to : 
live thirty miles outside Milwaukee, and allowed the employee ik 
the use of a truck to go to and from work. The expenses for the 
operation of such truck were paid by the employer. In addition, 
the employee was required to make emergency calls and the truck 
was used in making these calls. While on his way home after mak- i; 
ing an emergency call the truck left the road, struck a tree and 4 
the employee was killed. The court sustained a commission finding I 
that the employment contract required the employer to furnish i 
the employee with transportation and held that the only proper i 
legal conclusion on such a finding of fact was that the employee 
was killed while performing service growing out of and incidental 
to his employment. 

The court gave itself considerable difficulty in reaching a similar 
conclusion in Selmer Co. v. Industrial Comm.** In that case the i 
employee at the request of his employer used his own car to go 
out and do a special job. There was a standing agreement that i 
the employee was to get one hour’s extra pay for using his own i 
car, and if he did not finish the job before the end of the work 4 ! 
day he was free to return directly home. The employee was fatally ' 
injured while returning from the job in his own car on the route , 
he would use in returning either to his home or to his employer’s q 
premises. The court held by a four to three decision that inasmuch 
as the extra hour of work time was credited to the employee as | 
compensation for the use of his own car, this fact established the 4 
obligation on the part of the employer to transport the employee 
to his place of work and then home. The court said that this con- 
stituted an express contract to provide transportation. The minor- 
ity, speaking through Mr. Justice Currie, asserted that something 
more than the contract provision was necessary to keep the em- 





“Id. at 311, 58 N.W.2d at 692. 
“258 Wis. 477, 46 N.W.2d 203 (1951).. 
= 264 Wis. 295, 58° N.W.2d 628- (1953): 
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ployee within the scope of his employment—the control of the 
transportation by the employer, as was set forth in Kerin v. Indus- 
trial Comm.* 


Traveling Salesman Provision 


The period was marked by the passage of the so-called “traveling 
salesman” provision. It provides: 


Every employe whose employment requires him to travel shall 
be deemed to be performing service growing out of and inci- 
dental to his employment at all times while on a trip, except 
when engaged in a deviation for a private or personal purpose. 
Acts reasonably necessary for living or incidental thereto shall 
not be regarded as such a deviation. Any accident or disease 
arising out of a hazard of such service shall be deemed to arise 
out of his employment.** 

In Hansen v. Industrial Comm.** the court said that the effect 
of the statute was to create an inference that any injury occurring 
while traveling arose from the employment and that such inference 
controls unless there is evidence to overpower it. If the actual 
circumstances of the injury are speculative, the employee must be 
deemed to have been in the scope of his employment when injured. 
The court also concluded in the Hansen case that an employee 
after leaving his last customer does not have to seek seclusion nor 
eat his evening meal at the place nearest to which he is staying, 
and that dining and spending the evening in the usual and custom- 
ary way is not such a deviation as will rebut the inference. Hence, 
an employee whose territory covered part of Arizona and who had 
dined with friends in an adjoining city in Mexico and suffered 
unexplained injuries causing his death a short distance from the 
restaurant was deemed still to be in his employment when injured. 

The court indicated that the “traveling salesman” provision does 
not apply merely because the employee chanced to be journeying 
on the highways when injured. For instance, in Simons v. Indus- 





* 239 Wis. 617, 2 N.W.2d 223 (1942). 
* Wis. Stat. § 102.03(1) (f) (1955). 
*258 Wis. 623, 46 N.W.2d 754 (1951). The case was decided under 
Wiss. Stat. § 102.03(1) (f) (1947), which reads as follows: 
“Every employe whose employment requires him to travel shall 
be deemed to be performing service growing out of and incidental 
to his employment at all times while on a trip, and any injury 
occurring during such ye shall be deemed to arise out of 
his employment except when engaged in a deviation for a private 
or personal purpose. Acts reasonably necessary for living shall 
not be regarded as such deviation.” 
The statute was repealed and recreated by Wis. Laws 1949 c. 107. 























March] WORKMEN'S COMPENSATION 261 


trial Comm.** the sales manager of a lumber company who was 
about to attend a convention in Milwaukee with his wife was killed 
in an auto accident while driving between Madison and Fond du 
Lac for the purpose of leaving his children with his mother-in-law 
so that his wife and he could proceed to Milwaukee. The court 
said that section 102.03 (1) (f) was not aimed at such a situation 
inasmuch as the departure from the direct route was for a purely 
personal objective and was not an act reasonably necessary for 
living or incidental thereto.*° 


Injuries Resulting from Altercation 
with Fellow Employee 


Nothing revolutionary developed during the period concerning 
the rule applicable when an employee is injuged as the result of 
an altercation with a fellow employee. If the fight is a result of 
the injured party’s wrongdoing, then he has stepped beyond the 
scope of his employment. Such a situation occurred in Vollmer v. 
Industrial Comm.™' On the other hand, if the employee is proceed- 
ing with his work to the benefit of his employer and is attacked, 
any injury he may suffer as a result of the attack is compensable. 
In North End Foundry Co. v. Industrial Comm.’* an employee 
who was injured by fellow employees while on his way to report 
another’s interference with his work was held to be still performing 
service incidental to his employment. 


INJURIES ARISING OUT OF EMPLOYMENT 


Intimately related to the statutory requirement that an employee 
must be performing service growing out of and incidental to his 
employment when the injury occurs if conpensation is to be award- 
ed,’* is the further requirement that the accident or disease causing 
injury must “arise out of the employment.”’* Undoubtedly one 
of the outstanding developments in the compensation field during 
the period pertained to the latter concept. This development con- 
sisted of the overt—and highly commendable—adoption by the 





“262 Wis. 454, 55 N.W.2d 358 (1952). 


* For ry cases where the evidence overwhelmingly rebutted We infer- 
ence created the statute, see Hemans v. Industrial 2 100, 
92 (19544 400 (1954); Turner v. Industrial Comm., 268 Wis. "320, 67 N. W.2d 

1954). 


"254 Wis. 162, 35 N.W.2d 304 (1948). 
*251 Wis. 332, 29 N.W.2d 40 (1947). 
* Wis. Stat. § 102.03(1)(c) (1955). 

“Wis. Stat. § 102.03(1)(e) (1955). 
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Wisconsin Supreme Court of the “positional risk” doctrine.”* In 
Nash-Kelvinator Corp. v. Industrial Comm.** the claimant had 
been injured as the result of an assault by fellow employees be- 
cause he had used his union designation in connection with the 
signing of an allegedly Communist inspired peace petition. At 
the time he was attacked he had been working peacefully and 
performing his assigned duties. The employer argued that the 
injury did not arise out of the employment but rather it was moti- 
vated by a personal act of the employee which was performed out- 
side of his employment and was completely disconnected with his 
work, and hence, that the assault was purely personal and self- 
invited. The court, speaking through Mr. Justice Fairchild, said: 


Ever since the enactment of workmen’s compensation laws, 
courts have had to deal with that class of cases where the mere 
conditions and obligations of employment constitute a hazard, 
distinct from those cases in which the risk of injury is pre- 
sented by the employee’s regular duties. From judicial de- 
termination of this class of cases there gradually developed 
the “positional risk” doctrine, under which an injury is com- 
pensable if it would not have happened but for the fact that 
the conditions or obligations of the employment put claimant 
in the position where he was injured. Wisconsin is among the 
states that have applied this doctrine, and the law is that “ ‘all 
that is required is that the “obligations or conditions” of em- 
ployment create the “zone of special danger” out of which the 
injury arose.’ Butler v. Industrial Comm., 265 Wis. 380, 385, 
61 N. W. (2d) 490. In other words, there is a causal connec- 
tion between the employment and the injury where the em- 
ployee is obligated by his employment to be present at the 
place where he encounters injury through the instrumentality 
of a third person or an outside force. Such cases include, among 
others, accidents arising from horseplay, weather conditions, 
and assaults.” 


The court’s conclusion was that the very environment of the 
work itself was the causative factor of the assault, and where such 
is the case it is immaterial whether the motive is or is not work 
connected. 

Butler v. Industrial Comm.,’* which is cited in the Nash-Kelvi- 
nator case, for all practical effects has made it quite apparent that 
the court was on the verge of a formal announcement of its ac- 





* See 1 Larson, WorkKMEN’S COMPENSATION Law § 10 (1952) for a 
discussion of “positional risks.” 
*266 Wis. 81, 62 N.W.2d 567 (1954). 
" Id. at 86, 62 N.W.2d at 570. 
* 265 Wis. 380, 61 N.W.2d 490 (1953). 
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ceptance of the doctrine. In the Butler case a village marshal whose 
official duties forbade him to go outside the village limits, except 
in cases of hot pursuit of offenders, had gone beyond the village 
limits in response to a call concerning an auto accident. While at 
the location of the accident he was struck by a passing automobile 
and fatally injured. In response to the argument that the injury 
did not arise out of the employment the court quoted from Edwards 
v. Loutsiana Forestry Comm.,’® where the Louisiana court had de- 
fined arising out of employment as meaning the employment view- 
ed from any aspect—its nature, conditions, obligations and inci- 
dents.8° The court concluded in the Butler case that the accident 
did arise out of the employment. 


Stokely Foods, Inc. v. Industrial Comm.*! probably was the last 
of the cases where liability was dependent upon “increased hazard.” 
In that case a number of agricultural workers were struck by light- 
ning while riding in the back of their employer's truck. The 
court upheld an award, stating that a meteorologist’s testimony, 
to the effect that the elevated position of the workers on the truck 
platform subjected them to an increased danger of lightning, sup- 
ported the commission’s finding of fact.** In any event, under the 
present rule, injuries occurring because the employment required 
the claimant to occupy what turned out to be a place of danger 
are considered to arise out of the employment. 


OCCUPATIONAL DISEASE 


In Zabkowicz v. Industrial Comm.** the court was required to 
distinguish between occupational disease and accidental injury. 
The claimant suffered an industrial accident in April 1948, but was 
unaware that any permanent disability would result until more 
than two years had passed. Because the injury had resulted in a dis- 
eased condition, claimant attempted to invoke the limitation per- 
taining to occupational diseases so as not to be precluded by the 
normal two year limitation.** The court stated that accidental in- 





™221 La. 818, 60 So.2d ae pone 
"Id. at 826, 60 So.2d at 4 
" 264 Wis. 102, 58 Wa 285 (1953). 
“Id. at 105, 58 N.W.2d at 286. 
"264 Wis. 317, 58 Ne as 677 (1953). 
“Wis. Stat. § 102.12 (1955) prescribes the limitations for asserting 
claims based on accident and occupational disease as follows: 
“If no payment of compensation (other than medical treatment 
or burial expense) is made, and no application is filed with the 
commission within 2 years from the date of the injury or death, 
or from the date the employe or his dependent knew or ought to 
have known the nature of the disability and its relation to 
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jury comes from a definite mishap such as occurred in this case, 
while an occupational disease is acquired as a result of working in 
an industry over an appreciable period of time. The court conclud- 
ed that the fact that a diseased condition results from an injury does 
not make the disease occupational*® and held the claim to be 
barred.** It should be noted, however, that the law has been 
changed so that the knowledge of the employer prevents the 
running of the two year statute of limitation.*’ 

The limitation on the filing of actions based on when the em- 
ployee “knew or ought to have known the nature of the disability 
and its relation to the employment” applies primarily to cases of 
occupational disease.** In Reinhold v. Industrial Comm.*® it was 
found that the claimant had contracted tuberculosis while a stu- 
dent nurse. Although graduated in 1940, and aware of her 
disease in 1941, she had made no claim until 1946. The commis- 
sion found that the nurse should have known of the relationship 
between the disease and her employment at least as early as 1942 
when she entered the sanitarium, and hence her claim was barred. 
The court agreed. 

In St. Mary’s Hospital v. Industrial Comm. the court said that 
one suffering from an occupational disease has no duty of knowing 
his trouble and its relation to employment until such is reasonably 
ascertainable by the medical profession.*! What the employee thinks 
must be based on more than suspicion and conjecture to start the 
running of the two year limitation. The claimant, another student 
nurse, was held not to be barred as the diagnosis of pulmonary 
tuberculosis was made at the sanitarium less than two years before 
application for compensation was filed. 

Among the interesting occupational disease cases is Milwaukee 
E. R. & T. Co. v. Industrial Comm.,%* where the court upheld a 





Se tengo, the right to compensation therefor shall be 
arred. . . 

The “knew or ought to have known” clause obviously pertains to oc- 
cupational disease. 
oe wae v. Industrial Comm., 264 Wis. 317, 320, 58 N.W.2d 677, 

“For another case presenting the problem where the same result was 
io4s). see Andrzeczak v. Industrial Comm., 248 Wis. 12, 20 N.W.2d 551 

® See Wis. Stat. § 102.12 (1955), as amended by Wis. Laws 1951 c. 382. 
wr SF Tinks), Package Mfg. Co. v. Industrial Comm., 226 Wis. 429, 277 

"$253 Wis. 606, 34 N.W.2d 814 (1948). 
“257 Wis. 411, 43 N.W.2d 465 (1950). 
* Id. at 416, 43 N.W.2d at 467. 
"258 Wis. 466, 46 N.W 2a 198 (1951). 
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finding that an employee of a street car company had sustained 
silicotuberculosis as a result of his employment. For twenty-five 
years the claimant had been welding and grinding street car rails 
and spreading sand. The court rejected the argument that the 
employee was exposed to no greater a hazard than other persons 
on the street, and asserted that it was common knowledge that one 
who must stay in close proximity to the source of dust and sand 
is more exposed than one who can move away.®* The fact that 
medical evidence showed claimant possessed a greater suscepti- 
bility to the disease was held not to render the condition non- 
compensable under the Workmen’s Compensation Act.%* 

Probably the case attracting the most attention in the period 
was Green Bay Drop Forge Co. v. Industrial Comm.,®° where the 
court held that a partial loss of hearing being a scheduled injury, 
it was unnecessary that an employee sustain any wage loss before 
asserting his claim for hearing loss due to occupational disease. It 
was held that section 102.01 (2) of the Wisconsin Statutes, which 
defined time of injury as the “last day of work for the last employer 
whose employment caused disability,” was enacted to remedy the 
case in which the disability occurred after termination of employ- 
ment and not to bar recovery when disability occurs before the 
ending of employment.** Since this decision the law has been 
amended so as to make special provision for loss of hearing cases.** 


DETERMINATION OF EMPLOYER 


Several cases arose requiring determination as to who among 
two parties was actually the claimant’s employer and thus liable 
to pay compensation benefits. In Miller v. Industrial Comm.** the 
plaintiff, who owned five carnivals, one of which he leased to one 
Kelly, advertised for help; claimant applied and Kelly hired him 
to work on the carnival which he operated. Both Miller and Kelly 
carried compensation insurance, but only Miller’s policy extended 
to injuries occurring in Wisconsin. However, it happened that 
Miller could not make arrangements to fulfil an engagement in 
Racine for which he had contracted, so he asked Kelly to take his 





“Id. at 470, 46 N.W.2d at 200. 

“Td. at 475, 46 N.W.2d at 202. 

*265 Wis. 38, 60 N.W.2d 409 (1953). 

“Id. at 48, 60 N.W.2d at 414. 

"The enactment of Wis. Laws 1953 c. 328, which amended § 102.565 
so as to require a transfer or discharge and consequent wage loss before 
occupational hearing impairment became compensable, precluded such claims 
after the date of its enactment. Wis. Laws 1955 c. 281 established a com- 
plete set of rules on loss of hearing claims. See Wis. Stat. § 102.555 (1955). 
"258 Wis. 321, 46 N.W.2d 323 (1951). 
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place. Kelly obliged, and while at Racine claimant was injured. 
While the examiner found Kelly to be the employer, the commis- 
sion concluded it was Miller. The circuit court confirmed the 
commission's decision on the ground that the lease between Kelly 
and Miller was merely a means of determining Kelly's compensa- 
tion and did not make him an independent contractor. The 
supreme court reversed this decision, holding Kelly to be the em- 
ployer, but stated that Kelly was an independent contractor doing 
work ordinarily and customarily done by Miller and in this instance 
he was a contractor or sub-contractor under Miller.°» The court 
then invoked section 102.06 concerning the joint liability of em- 
ployer and contractor and allowed claimant to recover from Miller. 

In 1949, in Zemel v. Industrial Comm. the court affirmed a 
commission finding that the sale of a business on a conditional 
sales contract passed ownership to the buyer as far as the compen- 
sation act was concerned, and where the seller failed to assign his 
compensation insurance to the buyer, the insurer was relieved, and 
the claimant had to recover his claim directly from his new em- 
ployer. 

The loaned employee doctrine creates similar problems of em- 
ployer determination. In Combustion Engineering Co. v. Indus- 
trial Comm.* the court employed three tests in arriving at a con- 
clusion: (1) Had the employee actually or impliedly consented to 
work for his special employer? (2) Who had the right to control 
the details of the work? (3) For whose benefit was the work being 
done? In spite of the fact that in this instance the loaned em- 
ployee’s original employer was still handing claimant his paycheck 
while the borrowing employer was reimbursing him to an amount 
in excess of the wages received by the employee, the court affirmed 
the finding that the employee had agreed to work under the control 
of the borrower, and consequently the latter was liable.‘ 

In Britton v. Industrial Comm. it was held that an airport 
operator was not the employee of a canning company which had 
made arrangements with him to dust the crops of certain farmers. 
The court said that the operator would be an employee of the 
canning company if the company were required to dust the crops 
at its own expense and had its own equipment for the work. Here, 





* Id. at 325-26, 46 N.W.2d at 325. 

#255 Wis. 126, 37 N.W.2d 850 (1949). 

* 254 Wis. 167, 35. N.W.2d 317 (1948). 

* On the general subject of loaned enolozens. see Edwards v. Cutler- 
Hammer, Inc., Wis. 54, 74 N.W.2d 606 (1956); Wis. S.B.A. Butt., Oct. 


1956, p. 7. 
iol 348 Wis. 549, 22 N.W.2d 525 .(1946). 
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the company contract with the farmers required that the company 
arrange to have the crops dusted, but the price was paid by the 
farmers, and the equipment was owned by the airport operator. 
Hence, the latter was held to be the employer of a pilot whe was 
killed while dusting crops. 

In Stapleton v. Industrial Comm.'™ it was concluded on rehear- 
ing that sections 102.04 (3) and 102.05 (2) meant what they said— 
i.e., one who has at any time three or more employees automatically 
comes under the act. This ruling permitted recovery by a claimant 
who was the sole employee at the time of injury, but whose em- 
ployer at one time had three employees. The court pointed out 
that under section 102.05(1) the employer can withdraw from the 
act when the number of his employees diminishes below three, 
but if he does not, he continues subject to the act. 

A student nurse at the University of Wisconsin was held not to 
be a state employee under an implied contract of hire, because she 
was not employed in accordance with the civil service law.’ 

One further decision should be noted. In Wendlandt v. Indus- 
trial Comm.’ the court held unconstitutional a legislative attempt 
to create the employer-employee relationship between golf caddies 
and club operators. The court said that this amounted to a denial 
of due process as it sought to create the employer-employee rela- 
tionship where none in fact existed. 


EMPLOYEE OR INDEPENDENT CONTRACTOR 


The court generally held throughout the period that the issue 
of a claimant’s status as an employee or independent contractor is 
one of fact under the rule that when the facts are not in dispute 
but permit the drawing of different inferences a question of fact 
is presented.’ In Gant v. Industrial Comm.’ the court explained 
that while the existence of the employer-employee relationship is 
the “ultimate conclusion as to liability,” and consequently a con- 
clusion of law, nevertheless an inference derived from undisputed 





™249 Wis. 133, 23 N.W.2d 514 (1946), rev'd on rehearing, 249 Wis. 
139a, 26 N.W.2d 677 (1947). 

*5 State v. Industrial Comm., 250 Wis. 140, 26 N.W.2d 273 (1947). 

256 Wis. 62, 39 N.W.2d 854 (1949). Criticized in Note, 63 Harv. L. 
Rev. 1464 (1950). 

™ For a few of the cases so holding, see Seeeetineser v. Industrial 
Comm., 265 Wis. 535, 538, 61 N.W.2d 862, ee 953); Gant v. Industrial 
Comm., 263 Wis. 64, 69, 56 N.W.2d 525, 528 953), Ebner v. Industrial 
Comm., 252 Wis. 199, 201-02, 31 N.W.2d 172, 1 374 (1948). Green Valley 
SFist” Co. v. Industrial Comm., 250 Wis. 502, 7 N.W.2d 454, 

263 Wis. 64, 69, 56 N.W.2d 525, 528 (1953). 







































tons, SIRE Na 


geen I 




















268 WISCONSIN LAW REVIEW [Vol. 1957 


facts constitutes an ultimate finding of fact rather than one of law. 

The commendable reluctance of the court to reverse such fact 
findings was profoundly exemplified when it affirmed opposite con- 
clusions of the commission on somewhat analogous facts. In Gant 
v. Industrial Comm. the claimant was injured while operating a 
corn picker on the plaintiff's farm under an exchange of work 
custom. In accordance with the usual rule the court first asserted 
that the vital question in determining the existence of the em- 
ployer-employee relationship is, “Who had the right to control 
the details of the work?” In this instance they agreed with the 
commission that while claimant ran the machine, Gant designated 
which portion of the field he was to work and consequently con- 
trolled the details of the work. The commission award was 
affirmed. 

Later in the same year the commission denied death benefits to 
the dependents of a bulldozer operator who was killed while load- 
ing a bulldozer which was to be used to do highway work for the 
town of Swiss.1° The town officers were to designate the places 
in which the work was to be done and the deceased was simply 
to be paid an hourly rate for the operation of the machine. The 
court, in distinguishing the facts from the Gant case, said that 
there was evidence to support the commission’s findings as the 
town officers apparently had no knowledge of the way in which 
the work was to be undertaken and there was no showing that 
they had reserved the right to control the work details. 

As stated above, the vital issue in cases falling within this cate- 
gory is control of the details of the work. It is not necessary that 
the control is exerted as long as the right exists.’ A necessary con- 
sequence of the application of this rule is that in most instances 
where the injured workman possesses a degree of skill in his job 
which is foreign to the alleged employer, the result is a finding that 
the claimant is an independent contractor. This trend became 
quite pronounced during the period under review. In Ebner v. 
Industrial Comm.™* such was the result where the person claim- 
ing was a plasterer. This test, together with other pertinent evi- 
dence, also proved to be the claimant’s undoing in Plencner v. 
Industrial Comm.™* Claimant in that case was a plumber. 





Id. at 71-72, 56 N.W.2d at 529. 

*” Phaneuf v. Industrial Comm., 263 Wis. 376, 57 N.W.2d 406 (1953). 

1 Id. at 378-79, 57 N.W.2d at 407. 

%2 Green Valley Co-op. Dairy Co. v. Industrial Comm., 250 Wis. 502, 506- 
07, 27 N.W.2d 454, 457 (1947). 


( 
™ 252 Wis. 199, 31 N.W.2d 172 (rode): 
™*249 Wis. 370, 24 N.W.2d 


669 (1946). 
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St. Mary’s Congregation v. Industrial Comm.** involved a car- 
penter who was injured when he fell from a scaffolding while 
doing some work for a church pastor. The pastor had testified 
that he possessed the right to control the details of the work and 
the commission awarded compensation. The court rejected this 
testimony as an attempt by a witness to draw a conclusion of law 
and held that it did not constitute credible evidence, which if un- 
explained would support the commission’s findings. The court held 
that other facts presented—primarily that a carpenter is a skilled 
workman—explained away the pastor’s testimony, and the com- 
mission’s award was set aside.1?* 

In two cases the claimants attempted to hurdle the independent 
contractor exception by asserting the presumption that one who 
is injured while performing services for another is an employee 
and not an independent contractor. In Conrad v. Industrial 
Comm." the court held such presumption to be rebuttable and 
sufficiently rebutted on the facts presented; in Hume v. Industrial 
Comm.™8 the court held the presumption applicable and also held 
that the evidence supported the finding that the claimant was an 
employee. 

CLAIMS OF DEPENDENTS 


The court was again required to answer the question, “What 
constitutes total dependency?” and again the question was held 
to be one of fact for the commission to determine. In Neumann 





5265 Wis. 525, 62 N.W.2d 19 (1953). 

6 Some lawyers have suggested that the court came exceedingly close to 
usurping the function of the commission in weighing the facts—a ridiculous 
charge, of course, but even if true, the extenuating circumstance is that the 
case manifestly provoked the procedure. If the court should ever yield to 
the temptation of weighing evidence and finding facts, it is hoped that it 
will candidly announce, “The inexorable rule that commission findings are 
conclusive if supported by any evidence is suspended for this case only,” and 
will not employ such abracadabra as the absence of “credible evidence which, 
if unexplained, would support the findings.” The intrusive neologism “if un- 
explained” is meaningless unless it is used in the sense of nullified or ex- 
plained away—and nullified evidence isn’t evidence. Consequently there is no 
difference between requiring some evidence to support the commission's find- 
ings and requiring some unexplained evidence. For a sagacious discussion of 
the evidentiary requirements for eegpesine conmtetes findings, see Mr. Justice 
Wickhem’s opinion in Wisconsin Labor Relations Board v. Fred Rueping L. 
Co., 228 Wis. 473, 492-94, 279 N.W. 673, 681-82 (1938). It is difficult to 
understand how the New York case of Stork Restaurant, Inc. v. Boland, 282 
N.Y. 256, 26 NED 247 (1940) could modify the Wisconsin rules in effect 
since the enactment of the compensation act in 1911, but see Motor Transport 
(1553). Public Service Comm., 263 Wis. 31, 46-48, 56 N.W.2d 548, 555-56 

™ 254 Wis. 574, 37 N.W.2d 60 (1949). 

™ 248 Wis. 5, 20 N.W.2d 573 (1945). 
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v. Industrial Comm."® the claimant asserted that she had been 
totally dependent on her son who was killed in a compensable 
accident. The commission found against her claim, and the court 
sustained the finding on the basis that claimant furnished her own 
lodging which, it said, could not be termed an insignificant item.'*° 

In C. F. Trantow Co. v. Industrial Comm.‘ the court held that 
a child who actually resided with her brother and sister-in-law be- 
cause her widowed father’s job required him to travel, was “living 
with” her father within section 102.51 (1)'*? at the time of his death 
and so was entitled to the conclusive presumption that she was 
solely and wholly dependent on him for support. 

Two cases involving claims of total dependency where no blood 
relationship existed between the person claiming and the deceased 
employee were presented. T. J. Moss Tie Co. v. Industrial 
Comm.**3 presented a situation wherein the deceased employee was 
living with a woman, not his wife, and her minor child. The com- 
mission found that the child was a member of the deceased’s family, 
was wholly dependent upon him, and awarded her compensation 
accordingly. The court affirmed a circuit court decision reversing 
the commission and said that while under the statutes a blood rela- 
tionship was not required to establish membership in the family, 
nevertheless a legitimate tie was implied, and the case at hand did 
not satisfy that requirement. The child’s presence in the house- 
hold depended on the illegitimate tie between her mother and 
the deceased. The court, recognizing that it was the mother’s duty 
to support her child, said that any award to the child would benefit 





™° 257 Wis. 120, 42 N.W.2d 445 (1950). 

The claimant had sold her house to her daughter prior to her son's 
death and lived with the daughter rent free. The evidence also showed that 
the mother owned the prema where her son had been living. 

1262 Wis. 586, 55 N.W.2d 884 (1952). 

™ Wis. Stat. § 102.51(1) (1955) provides: 

“The following shall be conclusively presumed to be solely and 
wholly dependent for support upon a deceased employe: A wife 
upon a husband with whom she is living at the time of his death; 
a husband u a wife with whom he is living at the time of her 
death; a child under the age of 18 years (or over said age, but 
physically or mentally incapacitated from earning), upon the 
parent with whom he is living at the time of the death of such 
parent, there being no surviving dependent parent. Where a de- 
pendent entitled to the presumption in this subsection survives 
the deceased employe, all other dependents shall be excluded. 
The charging of any _— of the support and maintenance of a 
child upon one of the parents, or any voluntary contribution 
toward the support of a child by a parent, or an obligation to 
su a child by a nt, shall constitute a living with any 
such parent within the meaning of this section.” (Emphasis 


added.) 
™251 Wis. 57, 27 N.W.2d 725 (1947). 
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the mother by. relieving her of that duty, and hence the mother 
would be receiving indirectly benefits she could not claim directly. 
It seems incongruous for a court, which has been so sedulous in 
carrying out the human and beneficent purposes of the compensa- 
tion act, to consider the punishment of the mother as more im- 
portant than the welfare of the child. 

In Bellrichard v. Industrial Comm.,'*+ which presented a related 
but dissimilar situation, the court had held that the children of 
the deceased were not entitled to additional death benefits from 
the so-called childrens’ fund?*> because they had been awarded the 
statutory death benefits on an application filed by their mother, 
the mother’s claim having been disallowed because the deceased 
had married her without getting a divorce from his previous wife. 

The situation presented late in the period in Waunakee Canning 
Corp. v. Industrial Comm.'** was distinguished from the above two 
cases, and the court made a meticulous examination of the humane 
purposes and broad coverage contemplated by the creators of the 
act. In the Waunakee case a Mexican laborer had been killed in 
Wisconsin under compensable circumstances. The commission 
awarded death benefits to a daughter of the deceased, there being 
no dispute as to his parentage—he had lived with the child’s 
mother for fourteen years and had supported both. The court af- 
firmed, recognizing the acceptance of concubinage under Mexican 
law and also that an actual blood relationship existed between the 
deceased and the party obtaining the benefits. 


INCREASED COMPENSATION 
Interpretation of Safety Orders 


In Harnischfeger Corp. v. Industrial Comm.‘*" the court reversed 
a commission award for increased compensation’** on the basis 





*248 Wis. 231, 21 N.W.2d 395 (1946). 

™ Wis. Stat. § 102.49 (1955). 

268 Wis. 518, 68 N.W.2d 25 (1955). 

™ 263 Wis. 76, 56 N.W.2d 499 (1953). 

** Wis. Stat. § 102.57 (1955) provides: 

“Where injury is caused by the failure of the employer to 
comply with any statute or any lawful order of the commission, 
compensation and death benefits as provided in this chapter shall 
be increased 15 per cent... .” 

In the event a violation is found to exist, Wis. Stat. § 102.62 (1955) 
governs, and the employer is made primarily liable for such increased award, 
while insurer is relegated to secondary liability. Section 102.58 allows for a 
comparable decrease in compensation where an angnyee has wilfully failed 
to employ safety devices furnished by the employer. Increased compensation 
is also due when the safe place statute is violated or when minors are im- 
properly employed. 
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that the order involved did not reasonably apprise the employer 
of what was necessary to constitute compliance. The order'*® re- 
quired the placing of stops on all drop hammers where hands must . 
be placed between the dies. Claimant was injured while working 
on what is known in the industry as an “open-frame hammer.” 
The court said that where the words of a safety order have a 
particular meaning in an industry, that meaning must be read 
into the statute or order. There was testimony that within the 
industry there exists a well-defined distinction between open-frame 
and drop hammers. Hence, the employer was relieved from in- 
creased liability. 

In Marinette Paper Co. v. Industrial Comm.,*° decided a few 
years earlier, the order required that feed rolls be guarded at the 
front and the sides. The point at which the processed paper 
emerged was at the front of the paper machine. The point where 
the paper entered was unguarded and it was here that the em- 
ployee received his injury. The court was unimpressed by the 
employer’s contention that the injury took place at the rear of 
the feed roll, a point not requiring a guard. The court considered 
it an attempt to confuse the “front of the machine” with the “front 
of the feed roll,” and stated that there would clearly be no purpose 
in guarding a point where things are ejected. Hence, the court 
adopted what it considered to be the clear meaning of the order. 


Establishing Violation 


As stated above,'*! whether a safety order or the safe place statute 
has been violated is a question of fact.'8? In Van Pool v. Industrial 
Comm.,'** where two employees were injured when they fell from 
a swinging scaffold, the defense advanced was that the nature of 
the work did not permit the use of lifelines nor could the workers 
have seized them if they had been used. The court affirmed an 
award saying it was not necessary to establish that a safety order 
violation caused the injury to a certainty. It was enough that the 
order was violated and the workmen were injured by falling. The 
court quoted from Umnus v. Wisconsin Public Service Corp.,'** 
where it had said: 





” Wis. Apm. Cope § Ind 1.26 (1956). 

251 Wis. 60, 27 N.W.2d 722 (1947). 

1 See WHAT CONSTITUTES A QUESTION OF Fact, p. 248, supra. 

™ Van Pool v. Industrial Comm., 267 Wis. 292, 294-95, 64 N.W.2d 813, 
814 (1954); Hipke v. Industrial Comm., 261 Wis. 226, 52 N.W.2d 401 (1952). 


™ 267 Wis. 292, 64 N.W.2d 813 (1954). 
™ 260 Wis. 433, 438, 51 N.W.2d 42, 45 (1952). 
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Of course it can seldom be demonstrated to a mathematical 
certainty that the victim would not in some way manage to 
get into trouble even if the other party had performed the duty 
to provide safeguards, but it is not required that evidence be 
carried to the point of proof that the safety device would cer- 
tainly have prevented the accident and, conversely, that its 
absence certainly caused it. Leaving contributory negligence 
out of the question for the moment, our decisions, and those 
of other jurisdictions over the years, demonstrate that when 
one owing a duty to make a place or an employment safe 
fails to do it and that accident occurs which performance of 
the duty was designed to prevent, then the law presumes that 
the damage resulted from—was caused by—the failure. The 
presumption may be rebutted, but if not rebutted by evidence, 
the plaintiff has met his burden of proof. “If the very injury 
has happened which was intended to be prevented by the 
statute law, that injury must be considered as directly caused 
by the nonobservance of the law.” 38 Am. Jur., Negligence, 
p. 838, sec. 166.1°° 


In Hipke v. Industrial Comm.*** charges of safety order and safe 
place statute violations were successfully refuted by a showing that 
standard practice was used in the instance which resulted in injury. 
The court said that the possibility that a place can be made safer 
does not require the conclusion that the safe place statute was 
violated. 

Employers often attempt to make much of the fact that periodic 
inspections by a representative of the commission did not result 
in a reprimand or order to change procedures. An accurate evalua- 
tion of the strength of such arguments is impossible. In Kucksdorf 
v. Industrial Comm.,'8* where the employer’s sole defense was that 
silence on the part of such an inspector constituted commission 
approval of the use of a less than adequate guard on a swing saw, 
the court without hesitation affirmed a commission award for fifteen 
per cent increase. On the other hand, in Hipke v. Industrial 
Comm.*** the argument was successful when coordinated with other 
defenses. 

An unusual practice condoned by the court on two occasions 
during the period should be noted. This concerns the allowance 
of testimony that the employer made changes in safety appliances 





*® Van Pool v. Industrial Comm., 267 Wis. 292, 295, 64 N.W.2d 813, 
814-15 (1954). 

261 Wis. 226, 52 N.W.2d 401 (1952). 

254 Wis. 570, 36 N.W.2d 678 (1949). 
“* 261 Wis. 226, 52 N.W.2d 401 (1952). 
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and practices subsequent to the injury.*** While such testimony 
undoubtedly has probative value as to the existence of violation, 
it could—but only in a state where employers are less safety minded 
than in Wisconsin—tempt employers to delay immediate precau- 
tions to prevent a recurrence of like injuries. 


Employment of Minors 


The compensation law provides that injured minors who are 
employed without first obtaining a work permit are entitled to 
double compensation. In Hertz Drivurself Stations v. Industrial 
Comm. the court held that the statutes required the imposition 
of double compensation and that liability is not predicated on the 
negligence of the employer. The fact that the minor had falsified 
his age and practiced deceit to obtain the job did not relieve the 
employer from liability, for the duty of obeying the child labor 
laws is on the employer and not the minor. 

In Anderson v. Industrial Comm.'** the claimant, a boy of six- 
teen, had been hired to pick sod and clay off a conveyor belt in a 
sand and gravel pit. Without being directed to do so he removed 
a guard on a machine, started to grease the gears, caught his hand 
and was injured. The award was based on two grounds: (1) That 
the pit constituted a quarry and section 103.69 (3)(m) makes it 
unlawful to hire a minor for work in a mine or quarry; and (2) 
that section 103.69 (3) (0), forbidding the employment of minors 
to oil or clean dangerous machinery in motion, was violated. The 
court affirmed the award of primary compensation stating that to 
deny primary compensation on the basis that an employee must 
refrain from doing work in the employer's interest which he has no 
specific authority to do would be contrary to public policy.*** How- 
ever, the court pointed out that section 103.69 (3) (0) states that an 
employee is not to be “required, suffered, or permitted” to work 
on dangerous machinery. This was construed to mean that author- 
ity to do such work must be fairly inferable from the terms of the 
employment or done with the employer's knowledge or acquies- 
cence. The court stated that this was not established by the evi- 


™ Hipke v. Industrial Comm., 261 Wis. 226, 233, 52 N.W.2d 401, 405; 
Marinette Paper Co. v. Industrial Comm., 251 Wis. 60, 62, 27 N.W.2d 722 
(1947). See also Heiden v. <oer” 226 Wis. 92, 103-04, 275 N.W. 922, 
997 (1937); Annot., 170 A.L.R. 7 (1947). 

Wis. STAT. 102.60(1) (1955). This law also allows recovery of 
treble damages if the employment is one for which permits are not to be 
issued = minors in re event. Wis. Stat. § 102.60(2), (3) and (4) (1955). 

254 Wis. 5 N.W.2d 910 (1949). 
“2250 Wis. 330, 27 N.W.2d 499 (1947). 
“8 Id. at 334, 27 N.W.2d at 501. 
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dence, as the claimant had never done such work before and no 
one of authority had seen him or permitted him to proceed on 
this occasion.!** 


Jurispicrion To AWARD 
When a Sister State or Interstate Commerce Is Involved 


The case that eventually had the greatest impact on compensa- 
tion law generally was McCartin v. Industrial Comm.,'** where the 
claimant had entered into his contract of hire in Illinois, but was 
injured while laying bricks in Beloit, Wisconsin. He filed claims 
for compensation in both Illinois and Wisconsin, and subsequently 
under the Illinois claim entered into a settlement contract which 
contained the provision that his right to proceed in Wisconsin 
should not be affected. The settlement and petition were approved, 
ordered and paid. Later, when the claimant pressed his Wisconsin 
claim, the commission affirmed in spite of the insurer’s claim that 
Wisconsin was without jurisdiction. The circuit court reversed 
the award and the supreme court affirmed on the ground that the 
full faith and credit clause, as construed by the United States 
Supreme Court in the Magnolia case,‘** precluded recovery in Wis- 
consin after Illinois had acted. In so ruling the court reversed its 
previous holdings on the question’? in order to follow the doctrine 
set forth by the United States Supreme Court in Magnolia Petrole- 
um Co. v. Hunt.'*® However, the case was ultimately appealed to 
the United States Supreme Court, and the Wisconsin court was 
reversed.**° The Court distinguished—in fact, almost extinguished 
—the Magnolia case.*° 

A year later the Wisconsin court relied on the McCartin decision 





™ The court also reversed the finding that § 103.69(3)(m) was violated, 
holding that a gravel pit is not a mine or a quarry within the concept of 
that statute. 

8248 Wis. 570, 22 N.W.2d 522 (1946). 

“ Magnolia Petroleum Co. v. Hunt, 320 U.S. 430 (1943). 

** Prior cases held that applicant could assert his claim in Wisconsin, 
receive an award and the amount he had previously received in another state 
was to be credited to the ners. See Wisconsin Bridge & Iron Co. v. In- 
dustrial Comm., 222 Wis. 194, 268 N.W. 134 (1936); Salvation Army v. 
Industrial Comm., 219 Wis. 343, 263 N.W. 349 (1935). See also Interstate 
Power Co. v. Industrial Comm., 203 Wis. 466, 234 N.W. 889 (1931). 

“8 320 U.S. 430 (1943). 

Industrial Commission of Wisconsin v. McCartin, 330 U.S. 622 (1947). 

™ For an excellent discussion of the McCartin case, see 2 LARSON, Work- 
MEN'S COMPENSATION §§ 85.20, 85.30, 85.40 (1952). In fact, see Larson for 
an excellent discussion of any subjects in the workmen's compensation field. 
Other texts that should be mentioned are Horowitz, WorKMEN’s CoMPENSA- 
TION (1944), which is concise and easy to use, and SCHNEIDER, WORKMEN'S 
CoMPENSATION (Perm. ed. 1941), which isn’t. 
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to support its holding that Wisconsin could make an award when 
the employment contract was entered into here, even though a 
prior award had been made in Montana.'*! The Montana award 
was held to be final only as to rights in Montana, and the full faith 
and credit clause did not prevent a Wisconsin award on permanent 
partial disability or medical expense.'*? The mere fact, however, 
that an employee’s work brings him into Wisconsin was held not 
enough to give the commission jurisdiction where neither the 
injury nor the employment contract occurred here.'** 

In Kettner v. Industrial Comm.*** the court reiterated its hands- 
off policy in cases which even possibly come within exclusive fed- 
eral jurisdiction. The claimant was employed by the Great North- 
ern Railway and was injured while driving his car from Beloit to 
Milwaukee after soliciting freight traffic for interstate commerce. 
The court said the trip was done in furtherance of and directly 
affected interstate commerce within the meaning of the Federal 
Employers’ Liability Act,‘** and that the commission was correct 
when it held itself to be without jurisdiction to hear the claim. 


When Statute of Limitations Is Involved 


Two cases involving the statute of limitations on compensation 
claims'** were determined by the court. In Fossman v. Industrial 
Comm.'** an attempt was made to use section 330.19 (7) to circum- 
vent the six year limitation for the assertion of claims under the 
compensation act. That section provides that in an action for 
relief on the ground of fraud the cause of action is not deemed to 
have occurred until the aggrieved party discovers the fraud.’** The 
claimant argued that the physicians who examined him committed 
fraud and that he didn’t discover it until two years after he received 
his last payment for temporary total disability. However, the court 





ietz v. Industrial Comm., 251 Wis. 168, 28 N.W.2d 354 (1947). 
= Te Montana award had only been for temporary total disability 
nd to $17 per week, and the Wisconsin award credited that amount 
to the employer. 
*§ Perfect S. R. W. Mfg. Co. v. Industrial Comm., 257 Wis. 133, 42 
N.W.2d 449 (1950). 
™ 258 Wis. 615, 46 N.W.2d 833 (1951). 
45 U.S.C. § 51 (1952). 
“* Wis. Stat. § 102.17(4) (1955) provides: 
“The right of an emiploye, his legal representative or dependent 
to proceed under this section shall not extend beyond 6 years from 
the date of the injury or death or from the date that compensa- 
tion (other than medical treatment or burial expenses) was last 
paid, or would have rag t ee payable if no advancement were 
made, whichever date is 
* 257 Wis. 540, “4 NW2a 366 (1950). 
™ Wis. Stat. § 330.19(7) (1955). 
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rejected this argument and held that section 330.19(7) does not 
apply to proceedings under the compensation act.'*® 

The following year, in Metropolitan Casualty Ins. Co. v. Indus- 
trial Comm.,**° the court held that where an application for com- 
pensation was filed within six years after the injury, the injured 
employee had the right to reopen his case twenty-two years later. 
It pointed out that the statute of limitations applies only to the 
time in which proceedings can be commenced, that the filing of 
an application satisfies the statute, and that thereafter there is 
no limitation unless there has been a final disposition to act as a 
bar.'*! The case was complicated by the fact that the claimant had 
executed a release for compensation paid, which release was filed 
with the commission, but the court held that this did not constitute 
a compromise within the meaning of section 102.16 (1), and the one 
year limit on further claims after injury did not apply.'** 


APPELLATE PROCEDURES—TECHNICAL PROBLEMS 


Several cases during the period being reviewed involved determi- 
nation of technical problems encountered when appealing a com- 
mission award. In Tadin v. Industrial Comm.*** the commission 
had awarded claimant $1,000 on the basis of subjective complaints 
of a slipped disc. The circuit court at first affirmed the finding. 
then reversed and remanded the case with instructions that a 
myelogram should be taken to prove or disprove the claim. The 
supreme court rejected such action by the circuit court and held 
that section 102.24*** of the statutes authorizes the court to recom- 





™ See Acme Body oe = Industrial Comm., 204 Wis. 493. 500, 234 
N.W. 756, 236 NW. 378 (1931). 

™ 260 Wis. 298, 50 N.W.2d 399 (1951). 

Such a final disposition occurred in Gergen v. Industrial Comm., 249 
Wis. 140, 23 N.W.2d 473 (1946), where the commission denied an employee 
compensation for an alleged arm injury and eleven months later the em- 
ployee attempted to obtain compensation for head injuries alleged to have 
resulted from the same two accidents. The court held that the first order of 
~ — disposed of any claim for injuries which the claimant might 
ave had. 

* Wis. Laws 1953 c. 328 amended § 102.16(1) so as to extend to em- 
ployers and insurers the right to seek a review of a compromise throughout 
the same one year period allowed to the injured e aun The employer and 
insurer are given that same period within which they may obtain a review 
of an awar upon stipulation of settlement. For a case concerning the dis- 
tinction between ‘stipulations of settlement” and a compromise, see Wis- 
consin Axle Div. v. Industrial Comm., 263 Wis. 529, 57 NW_2d 696 (1953). 

%°265 Wis. 375, 61 N.W.2d 309 (1953). 

™ Wis. Stat. § 102.24(1) (1955) provides: 

“Upon the setting aside of any order or award the court may 
recommit the controversy and remand the record in the case to 
the commission, for further hearing or | cage or it may 
enter the proper judgment upon the fin ings, as the nature of 
the case shall demand.” 
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mit only when the commission’s order has been vacated. Here, the 
order was not vacated; the case was simply remanded to obtain 
evidence of confirmation or contradiction. The court was limited 
to confirming or setting aside the award by section 102.23,1** and 
in this case confirmation was ruled to be the only proper action 
as there was medical testimony in support of the order. 

Strict adherence to the service of notice requirements was en- 
forced in Falk v. Industrial Comm. Section 274.11 (1) requires 
that notice of appeal must be served on all parties who are bound 
by an award who have appeared, and section 102.25(1) sets the 
time limit for such appeal at thirty days. In the Falk case all parties 
were served timely except the employer's insurer, who received the 
notice two days after the deadline. The notice had been sent to 
the sheriff's office six days before the expiration of the thirty day 
time period, and the late service was due to the fact that that office 
had been closed from July 1 to July 5. The court, however, held 
that since the notice of appeal had not been served within the 
statutory period, the court had no jurisdiction, and it dismissed 
the appeal. 

Procedures in appealing to the commission from the examiner's 
findings also were subjected to the court’s scrutiny. In Boehmke v. 
Industrial Comm.*** the claimant was precluded from obtaining a 
review by the commission of an examiner's findings denying him 
additional compensation. Claimant had first received an award for 
permanent partial disability as a result of a stipulation, and the 
court held that a review of the denial of his application for in- 
crease™** by the commission was properly refused as more than 
twenty days had elapsed between the issuance of the examiner's 
order and the filing of the petition to review. Consequently, the 
commission was without jurisdiction by virtue of the requirements 
of section 102.18 (2) and (3) of the statutes.1* 





** Wis. Stat. § 102.23 (1955) provides: 
“Upon such hearing, the court may confirm or set aside such 
order or award; and any judgment which may theretofore have 
been rendered thereon. .. . 

The court in effect held this language to be a limitation on section 102.24(1). 

258 Wis. 109, 45 N.W.2d 161 (1950). 

mw 2o3 Wis. 610, 34 N.W.2d 774 (1948). 

Wis. Stat. § 102.16(1) (1945) barred after one year an application 
for additional —— — — A award was based on a ‘“compro- 
mise” and not when 
™ Wis. Stat. § 1a is 13(3) (195: ) a 

“If no petition is filed within twenty days from the date that a 

copy of the ">" * order of the commissioner or examiner 
was mailed to th known address of the parties in interest, 
such findings or ode shall be considered the findings or order of 
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Tutrp Party ACTIONS 


A number of cases were decided wherein a third party was 
either suing or being sued and a compensation law question arose. 
While in a strict sense these actions are not compensation cases 
brought under the administrative processes, nevertheless, they do 
involve interpretation of the compensation law and thus warrant 
comment. 


Where Third Party Is Suing 


In Guse v. A. O. Smith Corp.*”® the husband of a woman who 
had suffered a compensable injury attempted to sue the employer 
for loss of consortium. The court held that the “exclusive remedy 
provision”'*? barred such an action and the employer’s liability 
could extend only to the payment of compensation. The court 
rejected plaintiff's argument that a 1931 revisor’s bill changing the 
statutory language—from “in lieu of any other liability” to “shall 
be the exclusive remedy against the employer’’—-effected a change 
in the law so as to permit his action. 

In Nemeth v. Farmers Co-operative Elevator Co.'** one of the 
questions involved was whether proceedings should have been 
brought under the compensation act rather than in tort. The 
plaintiff had ordered coal from the defendant company and was 
injured while attempting to block the truck wheels at the request q 
of the defendant’s driver. The court held that plaintiff was in 
furtherance of her own interest while performing this task and : 
thus was not a temporary employee so as to be limited to recovery 
under the compensation act. 


Where Third Party Is Being Sued 


The law applicable when an employee’s injury is attributable 
to a third party was aptly invoked in Eleason v. Western Casualty 
& Surety Co.1"* In that case a workman acting in the scope of his 
employment was killed by a truck driver suffering from an epileptic 
fit. When the employee’s descendants sued the driver under the 
wrongful death statute, the compensation insurer who had paid 





the industrial commission as a body, unless set aside, reversed or 
modified by such commissioner or examiner within such time.” 
™ 260- Wis. 403, 51 N.W.2d 24 (1952). 
™ Wis. + naga 102.03(2) (1955) provides: : | 
Where such conditions exist the right’ to the recovery of com- 
pensation pursuant to the a = this chapter shall be the 
exclusive remedy against the emp 
559 ‘Wis. 290, 31 N.W.2d 569. (194 }- 
™ 254 Wis. 134, 35 N.W.2d 301 (194 
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benefits was allowed to join in the action. The court held that 
this was a proper course for the insurer to follow. The insurer’s 
cause of action is derivative as it stands in the shoes of the em- 
ployee, widow or, as in this case, the lineal descendants, and while 
the measure of recovery is limited to the pecuniary loss to the 
descendants by their father’s death, this amount is subject to the 
compensation insurer’s claim.’ 

In Bergren v. Staples'® it was held not to be an abuse of discre- 
tion or a denial of trial by jury when the trial court forced the 
compensation insurer to join the deceased employee’s wife in set- 
tling their joint suit against a third party. While the widow had 
been willing to settle, the insurer was not, and section 102.29 (1) 
of the Wisconsin Statutes authorized the trial court to pass on 
such disputes. The court explained that the insurer’s subrogation 
right exists only by virtue of the statute, and where the legislature 
provides a new remedy, it may prescribe the procedure by which 
it is to be enforced. 

In Doyle v. Teasdale‘** the auto insurer of a party involved in a 
collision knew by virtue of a doctor’s report that the driver of 
the other auto was an insurance investigator for a credit company. 
The insurer, however, did not inquire into the matter but settled 
the claim with the investigator. Subsequently, the compensation 
insurer of the credit company sued the auto insurer to recover 
compensation benefits paid the investigator, who actually had been 
in the course of his employment when injured. The court held 
that the release was not binding on the compensation insurer 
inasmuch as the auto insurer knew of the nature of the releasor’s 
employment, which indicated that some automobile travel would 
naturally be involved in his work, and that this was enough to 
put it on inquiry as to the truth of the matter before settling. Even 





™ The actual distribution of the damages recovered in such a suit is sect 
Sorth in Wis. Strat. § 102.29(1) (1955) as follows: 
“ T]he proceeds of such claim shall be divided as follows: - 
after deducting the reasonable cost of collection, one-third of 
the remainder shall in any event be paid to the injured employe 
or his personal representative or other person entitled to bring 
action. Out of the balance remaining, the employer or insurance 
carrier shall be reimbursed for all payments made by it, or 
which it may be obligated to make in the future, under the work- 
men’s compensation act. except that it shall not be reimbursed 
for any payments of increased compensation made or to be made 
under the provisions of section 102.22, 102.57 or 102.60. Any 
balance remaining shall be paid to the employe or his personal 
representative or other person entitled to bring action. (Emphasis 


added. 
™ 263 Wis. 477, 57 N.W.2d 714 (1953). 
™ 263 Wis. 328, 57 N.W.2d 381 (1953). 
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if the release given by the employee should be held binding—the 
matter was remanded for further proceedings—the compensation 
insurer would still be allowed to recover whatever sums it would 
be entitled to in the absence of a release. 











The Public Purpose Doctrine 
in Wisconsin 
Part Il 


The Application of the Doctrine By the Wisconsin 
Supreme Court 


Lewis R. MILts* 


The public purpose doctrine was phrased as a limitation on 
the power of the legislature. Because the doctrine was essentially 
extra-constitutional, there is legitimate cause to investigate when, 
why, and how the court used it to invalidate legislation.’ 

A challenge to the validity of a statute on the ground that it 
appropriated public funds for a non-public purpose was necessarily 
based on a disagreement with one of four legislative findings im- 
plicit in the passage of the statute: 


(1) a finding of fact that the community needed the 
objective sought by the statute; 

(2) a finding of fact that the means embodied in the 
statute would achieve that objective; 

(3) a finding of law that the satisfaction of the particular 
community need was a proper concern of the legis- 
lature; 





*A.B. 1951, Brown University; LL.B. 1954, Washington University: 
S.J.D. 1956, University of Wisconsin; member, Missouri Bar Association. 

The research for this study was made possible by a grant from the re- 
search fund established by Ellsworth C. Alvord, and is a part of the program 
of continuing legal research under the direction of Professor Willard Hurst 
of the University of Wisconsin Law School. 

. the cases in which the court was influenced by the doctrine to 
invalidate legislation are examined in this article; the cases which sustained 
statutes despite challenges based on the doctrine are considered only when 
they are useful to understand the cases which held legislation invalid. It 
should be noted that one species of holding which the court has sometimes 
considered as a part of the public purpose doctrine is omitted from this ex- 
amination: the requirement that the area taxed to produce a benefit must co- 
incide with the area receiving the benefit. See Lund v. Chippewa County, 93 
Wis. 640, 67 N.W. 927 (1896); State ex rel. New Richmond v. Davidson, 
114 Wis. 563, 90 N.W. 1067 (1902); cf. State ex rel. Wisconsin Develop- 
ment Authority v. Dammann, 228 Wis. 147, 277 N.W. 278 (1938) (rehearing). 
These cases could be considered as holdings on the finding of law that the 
legislature had the power to use the means embodied in the statute; the court, 
however, usually realized that this rule involved somewhat different con- 
siderations than the public purpose doctrine. This rule has been labeled the 


“state purpose” 
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(4) a finding of law that the legislature had the power 
to use the means embodied in the statute. 


Neither the court nor counsel, however, were very specific as to 
which of these findings was the basis of their challenges to partic- 
ular statutes. At the least, this lack of specificity on the part of 
counsel] represented a poor technique of argument. On the part 
of the court, it meant vagueness both in understanding and ex- 
plaining the relations between the court and the legislature. By 
familiar doctrine, a “presumption of constitutionality” should 
have supported the legislative findings of fact and decisions of 
policy. Moreover, a series of similar statutes repeated over the 
years might be deemed a practical construction by the legislature 
of its constitutional powers. But the vagueness of argument and 
decision allowed the court to invalidate statutes without considera- 
tion of the real impact and purpose of these rules of constitutional : 
decision; the judges could merely label the purpose of the statute 
“private” and hold it unconstitutional, without specifying with 
which findings they disagreed or why they disagreed with them. 


THE Facr oF COMMUNITY NEED 


The court has never expressly disagreed with a legislative finding 
of community need. Nor does such a disagreement appear to have 
been an implied factor in any of the court’s decisions, with the 
exception of State ex rel. Owen v. Donald (1915).2 The case con- 
cerned the constitutionality of the state’s first forest reserve pro- 
gram;* the court decided that the legislature’s program violated 
the constitutional limitations on state debt, the constitutional pro- 
visions concerning certain trust funds, and possibly the constitu- 
tional ban on state participation in works of internal improvement. 
The discussion in that case of the public purpose doctrine was to 
a large extent, therefore, dictum; Justice Marshall recognized this 
and, in characteristic fashion, indicated that the reason for the 
discussion was to guide the legislature in the future.* He referred 
to the need for a forest reserve in this language: 


The mind naturally reaches out to grasp some sort of present 
equivalent moving to the tax payer for the ag 8 taken 
from him, and, seemingly, closes upon a shadow. There must 
be some present benefit. It is not sufficient that the forced 
contribution will be a boon to some future generation. The 


*160 Wis. 21, 151 N.W. 331 (1915). 
* Wis. Laws 1905, c. 264; Wis. Laws 1911, c. 639. 
*160 Wis. 21, 124, 151 N.W. 331, 365 (1915).. 
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state has no right to take the property of individuals presently 

and afford them no possible return, merely because the store- 

house, being filled, will be opened some time, depending upon 

Providence and the majority as to when, for the enrichment or 

comfort of the people then in being in which the tax payer 

has no special interest which reasonably demands any such 
sacrifice.® 

Justice Marshall not only said that the constitution required a 
present benefit to support taxation; he also disagreed with an im- 
plicit legislative finding that there was present benefit, that the 
community at that moment needed the forest reserve. Realistically, 
perhaps, there was no reason to assume that the legislature actually 
thought that the forest reserve filled a present need; at the time 
they passed the statutes they had not been told by the court that 
they could not anticipate future needs by present taxation. Never- 
theless, Justice Marshall did not state the source of his information 
that the forest reserve did not fill a present need. In the absence 
of record evidence, or facts of which he could properly take judicial 
notice, the fact of present benefit was supported by the presumption 
of constitutionality. If Marshall had been more heedful of the 
presumption, he might have recognized such factors as recreational 
opportunities, wildlife conservation, and flood control as “present” 
public benefits. 

Although State ex rel. Qwen v. Donald was the only case in 
which the court expressed concern that a statute did not fill a com- 
munity need, all the cases which sustained a statute against a public 
purpose challenge contained an implicit judicial approval of the 
legislative finding. The court on this point was fairly liberal; it 
recognized the community need for such diverse enterprises as rail- 
roads,* schools for wayward girls,* and American Legion conven- 
tions. It seems improbable that a modern court would disagree 
with a legislative finding of community need. “Community need” 
is a complex of social, political, and economic facts and community 
opinion. The court seemed to realize that the legislature, because 
of its investigative power and representative character, was much 
better equipped to discover broad “facts” of this nature than the 


court was. 





*Id. at 126, 151 N.W. at 366. 

*Clark v. Janesville, 10 Wis. *135 (1860); Bushnell v. Beloit, 10 Wis. 
*195 (1860). 

* Wisconsin Industrial School for Girls v. Clark County, 103 Wis. 651, 


79 N.W. 422 (1899). 
*State ex rel. erican Legion 1941 Conv. Corp. v. Smith, 235 Wis. 


443, 293 N.W. 161 (1940). 








March] PUBLIC PURPOSE DOCTRINE 285 
THE FActr oF EFFICIENT MEANS 


Only two decisions of the court can be interpreted as necessarily 
involving judicial disagreement with a legislative finding of efficient 
means. They were State ex rel. American Legion 1941 Conv. Corp. 
v. Smith® and Disabled American Veterans Conv. Corp. v. Smith.1° 
The two cases were substantially the same. Only the American 
Legion case contained a discussion of the application of the public 
purpose doctrine; the Disabled American Veterans case merely 
cited the American Legion case on the public purpose points. 


The American Legion case involved the validity of c. 451, Wis. 
Laws 1939. The statute contained a preamble which recited the 
benefits received by the public from the Legion and from Legion 
conventions; section three appropriated $50,000 to the relator for 
“the purpose of paying the usual and necessary expenses attendant 
upon obtaining and holding of the national” Legion convention; 
section six authorized the use of the funds (a) to assist in obtaining 
the convention and (b) to assist in holding the convention; section 
seven provided that “. . . If the corporation is required to make a 
deposit with the national organization of the American Legion, 
the secretary of state shall draw his warrant for the amount re- 
quired upon certification by the proper officers of the corporation 
of the amount required and of the fact that it is required.” 


In December of 1939, the officers of the relator certified that 
$27,050 was needed for a deposit to obtain the convention. The 
secretary of state drew the warrant, but the state treasurer refused 
to honor it. In an original mandamus action in the Supreme 
Court to force the state treasurer to honor the warrant, the court 
held that the “obtaining” provisions were invalid, but that the 
“holding” provisions were valid. The grounds for the decision 
were (1) an undue delegation of power to the national organiza- 
tion, (2) an unconstitutional loan of credit of the state, (3) a lack 
of control over the use of the funds which prevented the secretary 
of state from performing his constitutional duties as ex officio offi- 
cer, and (4) the public purpose doctrine. The court did not base 
its public purpose holding on the private nature of the corpora- 
tions involved; Justice Fritz recognized that “The mere fact that 
the appropriation is to reimburse a private corporation for ex- 
penditures incurred by it to effect purposes specified in an act does 





°235 Wis. 443, 293 N.W. 161 (1940). 
*235 Wis. 466, 293 N.W. 172 (1940). 
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not render the appropriation invalid if the services are for a public 
purpose.”'? The basis of Justice Fritz’s position was: 


In so far as the proposed use of the public funds in order to 
obtain the convention or to assist in bringing it here is con- 
cerned, it is evident that it is not contemplated under the 
terms of the act that the convention may not be awarded to 
this state even though funds obtained from it are expended 
therefor. Consequently, the use of the appropriated fund for 
these purposes would not be for the promotion of a patriotic 
purpose. The probability that the convention, if held in Wis- 
consin, would serve a state-wide public purpose by promoting 
patriotism will not justify the expenditure of public funds to 
assist in endeavoring to bring the convention here. That of 
itself is not a state-wide public service and no public p se 
is served until the ultimate holding of the convention itself in 
this state. The attempt to bring the convention here may not 
be successful. That is at best a gamble, and lies so largely in 
the field of conjecture and speculation that the possibility of 
serving a public | ay se or deriving any direct public benefit 
or advantage as the result of using public funds to assist there- 
in is so uncertain and remote that it cannot be considered a 
public purpose.'* 

Justice Fritz knew exactly with which legislative finding he was 
disagreeing. He was willing to substitute his prediction as to 
whether or not a deposit would obtain the convention for that of 
the legislature. The wisdom of his substitution, however, may be 
questioned. Predictions as to whether or not a statute will in fact 
achieve its purpose are peculiarly within the province of the legis- 
lature; indeed, it could be said that such predictions are the main 
function of the legislature. To make guaranteed success a condi- 
tion precedent to the validity of a statute would make legislation 
impossible. To some extent, Justice Fritz’s self-confidence can be 
blamed on counsel; counsel argued the presumption of constitu- 
tionality in a very general way, and did not emphasize its applica- 
tion to facts.'"* Moreover, counsel did not distinguish between 
facts in the sense of existing conditions and facts in the sense of 
predictions concerning the future. If counsel had convinced the 
judges that they had to base a disagreement with a legislative find- 
ing of fact on record evidence or facts judicially noticeable, then 
the court probably would have at least not used the public purpose 





™235 Wis. 443, 452, 293 N.W. 161, 166 (1940). 

™ Id. at 462-63, 293 N.W. at 171. 

* Brief for Plaintiff, p. 9, State ex rel. American Legion 1941 Conv. Corp. 
v. Smith, 235 Wis. 443, 293 N.W. 161 (1940). 
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doctrine to support their decision; conceivably the court might 
have reached a different result. 

In two other cases, State ex rel. Smith v. Annuity and Pension 
Board (1942)'* and State ex rel. Thomson v. Giessel (1952),** the 
court approached express disagreement with legislative findings of 
efficient means. Both cases involved the validity of statutes which 
increased the retirement benefits to be paid to government em- 
ployees who had retired before the passage of the statutes. A brief 
examination of a 1923 case, State ex rel. Dudgeon v. Levitan, is 
helpful to understand the import of these later decisions. 


State ex rel. Dudgeon v. Levitan involved the validity of a teach- 
ers’ retirement act;!’ the benefits of this act applied only to teachers 
in service at the time of the passage of the act and to teachers who 
began their service after the passage of the act. The benefits to 
teachers in service at the time of the passage of the act were to be 
computed on the basis of their entire period of service, not just on 
the period they served after the statute was passed. Justice Owen, 
for the majority, rejected the contention that the method of compu- 
tation for teachers in service on the date that the statute was passed 
constituted an appropriation of public funds for a private purpose, 
that it was in effect a gratuity to those teachers: 


If in [the legislature’s] judgment the pension system will 
induce experienced and competent teachers to remain in the 
service, and that thereby the cause of education will be pro- 
moted, the money or funds appropriated for the payment of 
pensions is appropriated for a public purpose unless the court 
can say that the pension system will have no such result. This 
the court cannot do.’* 


Owen also rejected the argument that the method of computation 
was extra compensation for past services, forbidden by the state 
constitution: 


As we view it, the annuity based on past service is not in- 
tended to be, or operate as, compensation for past service. It 
was rather intended to be, and in fact is, an inducement to 
the seasoned and experienced teacher to remain in the service 
and give the public the benefit of his experience.’ 


For .these reasons the court sustained the statute. In 1930 it -re- 





*262 Wis. 51, 53 N.W.2d 726 (1952 
“181 Wis. 326, 193 N.W. 499 (1923 
* Wis. Laws 1921, c. 459. 

* 181 Wis. 326, 340, 193 N.W. 499, 504 (1923). 
* Id. at 343, 193 N.W. at 505... 


“241 Wis. 625, 6 N.W.2d 676 i952) 
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affirmed its conclusions in Fritzke v. P. S. Teachers’ A. & R. F. 
Trustees.?° 

In 1942 Justice Martin, in State ex rel. Smith v. Annuity and 
Pension Board,” held unconstitutional a statute?* which increased 
the retirement benefits of municipal employees who had retired 
before the passage of the statute. He reasoned that, because no 
contractual relation existed between the employees and the city at 
the time the act was passed, the increase was a gift to private indi- 
viduals; after a long but superficial discussion of the Wisconsin 
authorities he concluded that the state could not give money to 
private individuals. He did not consider whether the “gift” in the 
case before him helped to fill any community need. 

State ex rel. Thomson v. Giessel (1952)** involved the validity 
of a statute** which increased the retirement benefits of teachers 
who retired before June 30, 1951. The statute became effective on 
July 19, 1951. The court held that the increased benefits were 
either extra compensation forbidden by the state constitution, or 
gratuities in violation of the public purpose doctrine. Justice 
Brown, for the majority, disposed of counsel’s argument: 


The petitioner then suggests that the additional benefits 
need not be regarded as compensation at all and are not pay- 
ments made upon any contract, but on the contrary they are 
gratuities given former teachers by a sy ge oe State, gen- 
uinely concerned over their economic pas t, for the = 
of encouraging third persons to enter the profession and t 
now in it to stay in... . [A] purpose to retain or attract those 
whom the legislature ‘wishes to have as teachers can hardly be 
read into an act for whose benefits such desirable teachers are 
not and cannot become eligible, and which tenders its ad- 
vantages only to sixteen hundred thirty-five retired teachers 
(petitioner’s estimate of the number who are both theoretically 
and practically eligible) whom it does not expect or wish to 
attract.*® 


Justice Brown was not expressly disagreeing with a legislative 
finding of fact that increased benefits to already retired teachers 
would attract more desirable teachers in the future. He was merely 
refusing to attribute that motivation to the legislature. Therefore, 
his statement could be read as a refusal to apply the presumption 





201 Wis. 179, 299 N.W. 543 (1930). 

"241 Wis. 625, 6 a 676 (1942). 

™Wis. Laws 1937, 396. 

262 Wis. 51, 53 N'W2d 726 (1952). 

* Wis. Laws 1951, c. 551. 

* 262 Wis. 51, 56.57, 53 N.W.2d 726, 728 (1952). 
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of constitutionality to the legislative finding of community need; 
it would then be a companion to State ex rel. Owen v. Donald 
which was discussed above.** It seems unlikely, however, that 
Justice Brown was refusing to recognize a community need for 
better teachers. That need had been recognized in State ex rel. 
Dudgeon v. Levitan.** It is more likely that he meant that he did 
not think increased benefits to teachers who had already retired 
would in fact attract better teachers in the future. This position 
would have been consistent with the Dudgeon case; the court there 
had emphasized the keeping-experienced-teachers-at-work effect of 
the statute. But at the very least there was no record evidence or 
facts of which he could take judicial notice that the increased re- 
tirement benefits would not attract better teachers in the future. 
On the contrary, a strong rationale that the statute would in fact 
produce that result was presented in the dissenting opinion of 
Justice Currie: 
The majority opinion in the instant case denies that increas- 
ing benefits of teachers already retired can be an effective 
means to induce other teachers still in service to remain in 
the teaching profession, and states that the proper way to 
induce teachers still in service to remain in the profession is 
to increase their own retirement benefits. Teachers, as well 
as citizens in all other walks of life, are today keenly aware of 
the problem imposed by our present inflation. It is difficult 
to believe that the present statute, if permitted to be carried 
out, whereby the state recognizes its moral responsibility to 
protect retired teachers from the adverse effect on their retire- 
ment pay caused by inroads of inflation, would not have some 
beneficial effect to induce teachers to stay in the profession.?* 
It is difficult to determine precisely why Justice Brown com- 
pletely disregarded the rationale suggested by the dissent. His 
discussion of what might occur if the statute were allowed to stand 
gives some insight into the thinking of the majority;?® they were 
not so much worried about the statute they had before them as 
they were about what the legislature might do if uncontrolled by 
the judiciary. 

Perhaps the strongest clue to the motivation of the majority is 
found in Brown’s brief reference to the presumption of constitu- 
tionality: 





*See p. 283, supra. 

* 181 Wis. 326, 193 N.W. 499 (1923). See p. 287, supra. 

* 262 Wis. 51, 73, 53 N.W.2d 726, 736-37 (1952). 

* 262 Wis. 51, 59-60, 53 N.W.2d 726, 730 (1952). Compare the sim- 
WT | as by Justice Cole in Foster v. Kenosha, 12 Wis. *616, 619-20 
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It would only require the legislature’s express or implied 
belief that a public purpose is to be served, and that the means 
are adapted to that end, to validate a grant from the public 
treasury. The express prohibition of sec. 26, Art. IV, Const., 
does not yield to such a concept. . . .*¢ 

The constitutional provision which he invoked was the ban on 
granting extra compensation for services already performed. The 
“either-extra-compensation-or-private-purpose” format of his opin- 
ion leads to a tautology. By using the extra compensation ban to 
prevent giving conclusive effect to the legislative findings, he 
showed that the actual format of the opinion was “either-extra- 
compensation-or-extra-compensation”. All of the pension cases 
could be reconciled as rulings on the extra compensation provi- 
sion; the public purpose doctrine was unnecessary to the decision 
of any of them. The cases which sustained the statutes could have 
been decided as involving contracts for compensation for services 
to be rendered after the passage of the statutes: the period of service 
prior to the passage of the statute could have been merely a means 
of calculating the value of services to be performed after its passage. 
The cases which held the statutes invalid could have been decided 
as involving additional payments for services already performed. 
If Justice Brown had realized that he did not have to give con- 
clusive effect to the legislative findings, that they could be rebutted 
by evidence, then he might not have been so unduly concerned 
about what the legislature might do; he might not have felt it nec- 
essary to invoke the public purpose doctrine at all; indeed, he 
might even have held that the extra compensation ban did not 
conflict with the relatively innocuous statute before him. To the 
extent that Justice Martin was similarly motivated, which is not 
an unwarranted assumption in the light of his long review of the 
Wisconsin public purpose cases, he too might have avoided the 
doctrine. ' 





- ”262 Wis. 51, 60, 53 N.W.2d 726,-730 (1952). Compare Justice Vinje's 
statement in State ex rel. Atwood v. Johnson, 170 Wis. 251, 258-59, 176 
N.W. 224, 226 (1919): 

“{S]ince it is the duty of government to maintain domestic 
tranquility, and. since that can successfully be done only by the 
triotic devotion of its citizens, the stimulation of patriotism 
comes a public or governmental function. If it be said, as it is, 
that the law will not effectuate that purpose sufficiently to justify 
the expenditure of the money levied, the juristic reply is that 
that is a legislative question pure and simple, unless it clearly 
appears that it has no tendency at all to so—a position as- 
sumed by no one; and that it is not the function of courts to sit 
in judgment upon the wisdom of legislative policy that lies well 
within the boundaries of the constitution.” 














March} PUBLIC PURPOSE DOCTRINE 291 


THE PROPRIETY OF LEGISLATIVE CONCERN 


The only express restriction in the state constitution on what 
were proper subjects of legislative concern was the ban on state 
participation in works of internal improvement. Justice Paine, in 
his concurring opinion in Curtis’ Adm’r v. Whipple, in effect 
suggested another more or less explicit constitutional restriction 
when he said that private education was not a proper subject for 
legislative concern because the public educational system set up by 
the constitution was meant to be exclusive, so far as affirmative 
public support was concerned. The public purpose doctrine im- 
posed additional, and somewhat nebulous, restrictions on govern- 
mental activity. 

The first case which used the public purpose doctrine to restrict 
the field of legitimate public activity was Attorney General v. Eau 
Claire (1875).8* The case was an original action in the supreme 
court, brought by the state, to enjoin the city from constructing a 
dam across the Chippewa River. The legislature had authorized 
the construction of the dam,** and its construction had been ap- 
proved by the government and the voters of the city. The state 
objected to the statute because it provided that the city might 
lease any water power produced by the dam to private manufac- 
turers. The city resisted on the grounds (1) that the dam would 
improve navigation, (2) that the waterpower would be needed to 
operate its waterworks, (3) that even if the dam served no other 
purpose, there was no reason why the city might not construct it 
and lease the waterpower to private manufacturers. 

Chief Justice Ryan disposed of the improvement-of-navigation 
argument: 

It may be, as was said at the bar, that the dam authorized 
would, in fact, improve the navigation of the river. If so, 
that would be a consequence of the statute, not an object of it. 
The power conferred is independent of it. The statute was 
manifestly passed for no such purpose. And, if we could as- 
sume the fact, it could not aid the construction of the statute. 
We know of no rule which would authorize us to impute to 
the legislature an object not expressed or indicated by it, or 
to support a statute on grounds foreign to it.* 


Taken at face value, this statement represents a surprising addition 





= 24 Wis. 350, 356 (1869). ° 
™ 37 Wis. 400 (1875). 

*® Wis. Laws 1875, c. 333. 

* 37 Wis. 400, 434-35 (1875). 
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to the public purpose doctrine: the statute must not only in fact 
serve a public purpose, it must serve the public purpose which the 
court thinks the legislature intended; moreover, Ryan’s statement 
could be interpreted as requiring the legislature to expressly define 
the purpose of the statute, or at least make it clear by implication 
on the face of the statute. The Chief Justice may have confused 
(1) the determination of legislative intent for the purpose of giving 
it maximum effect in the construction of a constitutional statute, 
with (2) the determination of whether a statute does in fact serve 
a public purpose, for the purpose of deciding whether or not the 
act is constitutional. Obviously, the factors which deserved con- 
sideration in the two processes were considerably different. This 
confusion resulted in an approach directly contrary to the pre- 
sumption of constitutionality. 

Chief Justice Ryan also held that the argument that the water- 
power would be needed for the waterworks was immaterial because 
the construction of the waterworks was not a condition precedent 
to the construction of the dam. The city might construct the dam 
and refuse to construct the waterworks, if it so chose. 


This reasoning led him to construe the statute as providing for 
municipal participation in the power business. In support of the 
contention that that was a private purpose,** counsel for the state 
linked the Wisconsin authorities—Brodhead v. City of Milwau- 
kee* Curtis’ Adm’r v. Whipple" and Whiting v. Sheboygan & 
Fond du Lac Railroad**—with the United States Supreme Court’s 
decision in Loan Association v. Topeka.*® William F. Vilas, coun- 
sel for the city, pointed out to the court that “with no exception 
but the cases of railway donations, they are all cases of donations, 
etc., purely to private individuals.”*° Why Vilas characterized the 
railroad cases as exceptions did not appear; the railroad donees 
of public aid were all “private” corporations. Vilas argued that 
the cases relied on by the state were all based on a disapproval of 
the legislature’s use of private agencies, and that therefore these 





* The briefs in this case have not been preserved. The Wisconsin Re- 
ports, however, contain a synopsis of the arguments. The citations are found 
at 37 Wis. 418-19. 

*19 Wis. 658 (1865). 

* 24 Wis. 350 (1869). 

*25 Wis. 167 (1870). 

* 87 U.S. (20 Wall.) 655 (1874). Perhaps the leading case on the public 
poe doctrine. The Supreme Court of the United States declared invalid a 

ansas statute authorizing a municipality to donate $100,000 to an iron manu- 
facturing company. 

“ 37 Wis. 400, 430 (1875). See note 35, supra. 
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cases were not applicable to the situation before the court in which 
a public agency was used: 


A public highway is to be made available for other uses 
than mere highway purposes. Is it not competent to provide 
for this? It is not to embark in any scheme of manufacturing 
. . It is not to contribute to an enterprise to be managed 
by private persons or corporations. All is to be under the 
dominion and control of the corporate authorities. Revenues 
are to be exacted to support it and all to go to the city. There 
is not a private citizen or private corporation or partnership 
mentioned as in any way to be aided or benefited.* 


Chief Justice Ryan refused to recognize the distinction: 


And we cannot hesitate in holding, what was not questioned 
at the bar, that, if the statute under consideration grant power 
to the city to construct and maintain the dam, for the purpose 
of leasing water power for manufacturing purposes, it is a 
power for a private and not a public use, and cannot be up- 
held.*? [Italics added.] 


In support of this proposition, the Chief Justice cited the Curtis 
case and the Whiting case. Apparently he had been inattentive to 
key portions of Vilas’ argument; there would seem to be no other 
explanation for Ryan’s failure to consider whether or not his 
authorities supported his conclusion. The case in fact represented 
a considerable extension of doctrine. The public purpose doctrine 
was now no longer simply a means of disapproving legislative use 
of private corporations to achieve admittedly legitimate objects of 
governmental concern; it became a means of limiting the type of 
community needs which the government might properly try to 
satisfy. But Chief Justice Ryan’s opinion shows no recognition of 
the fact that he had increased the scope of the doctrine. 

The next significant use of the doctrine to restrict the area of 
legitimate governmental activity occurred in 1897 in Wisconsin 
Keeley Institute Co. v. Milwaukee County.** The case involved 
the validity of an 1895 statute** providing for the treatment in 
private institutions of habitual drunkards who were financially 
unable to pay for their own treatment; the private institutions 
were to be paid by the counties in which the drunkards resided. 
The court held that the statute was unconstitutional.*® The basis 





“Id. - 431. 
“Td. at 436. 
“95 Wis. 153, 70 N.W. 68 (1897). 
“Wis. Laws 1895, c. 203. 
“It is difficult to determine from the opinion whether the rationale of 
the decision was based on the use of private institutions or on the failure to 
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of the decision was not clear. The court did not say that treatment 
of alcoholics was not a community need, nor did it say that private 
institutions would not cure them. Their decision was, therefore, 
on the law, not on the facts. But the court failed to make clear 
whether it decided that (1) the legislature might not use private 
profit-seeking agencies to achieve a legitimate purpose, (2) the 
reclamation of habitual drunkards was not a proper governmental 
activity, or (3) the power of the government might not be invoked 
to aid persons who were to some degree able to help themselves. 

The confusion was to some extent cleared away in 1899 by 





limit eligibility to paupers. At one point, Chief Justice Cassoday indicated 
that the former consideration was controlling: 

“It is not denied, if not conceded, that the legislature has 
ample power to suppress drunkenness and intemperance. The 
statutes have for many years provided for the care of inebriates 
in county asylums. . . . So they have provided for placing 
—a under guardianship, and committing them to asylums. 

gy of the legislature to pass such laws is not 

Pee. | or is the power of the legislature to prescribe law s 

qu reclaiming drunkards by public authority here involved.” 

95 Wis. 153, 157, 70 N.W. 68, 70 (1897). 
This statement seems to be a clear concession that the general problem of 
alcoholism in all its aspects was a subject with which the legislature might 
properly concern itself. Nor did the Chief Justice limit the legislature to a 
concern with impoverished drunkards; at this point in the opinion he did 
not seem to consider that the financial status of the alcoholics was material. 
There was a further indication that it was the legislature's use of private 
institutions which bothered the court: 

“On the contrary, it [the statute] is for private purposes, 
and to benefit private parties. The plaintiff is a private corporation, 
organized under the general laws of the state, and conducted for 
private gain. The mere fact that it is subject to visitation and 
inspection by public officials does not make it a public insti- 
tution.” Jd. at 157-58, 70 N.W. at 70. 


The Chief Justice then brought forth a small horrible: 


“[If this statute is sustained], every county may be com- 
pelled to pay private parties for treatment, medicines, and board 


of any person having any disease . . . provided the victim has 
not the present —— of making such | payment himself.” Jd. at 
159, 70 N.W. at 7! 


Another indication that fl court's basic objection was to the use of pri- 
vate institutions was found in the opinion’s treatment of the Curfis case. 
The Chief Justice construed that case as holding that taxation might not be 
used to support “a private . . . institution, in which neither the town nor its 
inhabitants, as such, had any interest or power of control.’ Jd. at 159, 70 
N.W. at 70. 

Nevertheless, there was also an indication that the court objected to 
overnment aid to ple who were not completely destitute. Referring to a 
lorado case which sustained a similar statute, the Chief Justice said: 

“The Colorado act was more like ours, and it was held, in 

effect, that one who ‘is financiall —_ to pay for the treatment 

of such disease’ belongs to a class of ‘poor who have become 
helpless and unable to care for themselves,’ and hence ‘within 

the governmental functions of the state,’ and the act was valid.” 

Id. at 161, 70 N.W. at 71. 
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Wisconsin Industrial School for Girls v. Clark County.** The case 
involved validity of a statute*’ which empowered county judges to 
commit delinquent children to an institution run by a private 
non-profit-seeking corporation; the corporation was to be paid by 
the counties in which the children had resided;** children who 
were not paupers might be committed. It was obvious that the 
Keeley Institute case, in its unclarified condition, raised serious 
doubts as to the validity of the statute. However, the court sustain- 
ed the statute. Justice Marshall distinguished the earlier case: 


It is sufficient to say in regard to that case that the decision 
was plainly to the effect that adult persons, merely because 
addicted to the use of intoxicants, are not a class of helpless 
persons entitled to public protection and maintenance, not- 
withstanding power exists to restrain, and perhaps to reclaim, 
them, for reasons of a public nature; hence, that a law im- 
posing on the public the cost of reforming, by private agencies, 
such persons who are not paupers, but, as indicated, merely 
suffering from those bad habits which adult persons are pre- 
sumed to have power to guard against and are held responsible 
for failure to exercise it, is invalid.*® 


Justice Marshall did not say that the government could not help 
the helpless; he was willing to admit that public funds might be 
used to aid them if their helplessness was caused by minority or 
poverty; he was, however, unwilling to admit that habitual drunk- 
ards, as such, were of the class of helpless that could be benefited 
by the public funds. It does not seem likely that he meant that 
such persons were not in fact helpless; to be eligible for aid under 
the statute a person had to be addicted “to such a degree as to de- 
prive him or her of the power of reasonable self-control.”* In 
effect, his statement of the Keeley Institute case deprived the legis- 
lature of the power to recognize a particular form of helplessness. 
Justice Marshall’s view of human nature differed from that of the 
legislature, and he substituted his view for theirs. He felt that 
adults should be presumed to have the power to protect themselves 
from bad habits whether they in fact had that power or not. There 
is a strong flavor of a “survival of the fittest” criterion of social 





“103 Wis. 651, 79 N.W. 422 (1899). 

“ The original statute was Wis. Laws 1875, c. 325. The original language 
of the statute was changed by the revisors in incorporating the act into the 
Revised Statutes of 1878, as if 1546, 1547, and 1786. 

“The express provision for county liability was omitted by the re- 
visors, but the court construed the statute as including it. . 

“103 Wis. 651, 666, 79 N.W. 422, 427 (1899). 

” Wis. Laws 1895, c. 203 § 6. 
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policy in the tone of the opinion; but the firm tone of the decision 
cannot gloss over the fact that there was little constitutional war- 
rant for this kind of judicial determination of moral policy. 

Justice Marshall conceded that the government might use private 
agencies for the performance of public purposes, if the agencies 
were under “proper government control and supervision”.*' It is 
perhaps possible that he was groping for a distinction between the 
use of profit-seeking private agencies and non-profit-seeking agen- 
cies. The distinction, if any, concerned the power of the legislature 
to choose the means of achieving its purposes, and is discussed 
under that heading in this article. Such a distinction was another 
and perhaps preferable method of reconciling the Keeley Institute 
case with the Industrial School case. 

The court had not heard the last of the Keeley Institute statute. 
Putney Brothers Co. v. Milwaukee County (1901) involved a fact 
situation similar to the Keeley Institute case; the plaintiffs con- 
tended that the county had ratified their actions under the statute 
and therefore the county was estopped from asserting the unconsti- 
tutionality of the statute. The court held that the county could 
not ratify acts of its agents which were beyond the scope of its 
corporate powers, and cited the Keeley Institute decision. 

The legislature, in 1901, appropriated $30,000 to pay persons 
who had purchased county orders issued under the Keeley Institute 
statute before the court’s decision that the statute was invalid.* 
State ex rel. Garrett v. Froehlich** was an original action in the 
supreme court for a writ of mandamus; relator was an innocent 
holder of county orders who sought to compel the secretary of state 
to draw a warrant to pay him his portion of the appropriation. 
The secretary resisted on the ground that the appropriation, like 
the original statute, was unconstitutional because for a private 
purpose. 

Chief Justice Cassoday failed to perceive any difference between 
the original statute and the subsequent appropriation: 


The only change in the situation is that such void claims 
have been transferred by such private parties to “innocent 
purchasers”. Wherein they are any more innocent than the 
persons or corporations furnishing the treatment it is difficult 
to perceive. Certainly, such transfer did not change the private 
purpose into a public purpose—much less did it make the 


"103 Wis. 651, 667, 79 N.W. 422, 427 (1899). 
"108 Wis. 554, 84 N.W. 822 (1901). 


* Wis. Laws 1901, c. 468. 
“118 Wis. 129, 94 N.W. 50 (1903). 
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claim which one private party had against another private 
party a claim founded in equity and justice, or in gratitude 
or charity, against the whole state.5* 


The Chief Justice’s analysis did not recognize that the situation 
had changed in a much more material respect. The purpose of 
the subsequent appropriation was entirely different from that of 
the orignal statute; the original statute sought the treatment and 
cure of habitual drunkards; the subsequent appropriation tried to 
promote public confidence in legislative action. The legislature 
had given up its alcoholics’ reclamation program; it merely wanted 
to reimburse innocent persons who had been injured by the court’s 
decision, to convince people that they could rely on statutes which 
had not been tested by the court. The exercise of the power of 
judicial review caused serious financial damage to many persons 
who had relied on the statute. If the court had realized that their 
decision in effect denied the legislature the power to repair some 
of the damage inherent in governmental processes, they might have 
decided the case differently. But the opinion shows no awareness 
of this factor. 


In State ex rel. Consolidated Stone Co. v. Houser (1905)** the 
court further limited the area of proper legislative concern. The 
relators were subcontractors to the contractor who built the State 
Historical Library Building. The contractor had been paid in full 
by the state; he then went through insolvency proceedings; the 
relators received from his assignee only a small portion of their 
claims against him for material furnished for the construction of 
the building. The legislature appropriated an amount sufficient 
to pay their claims in full including interest,** but the secretary of 
state refused to audit their claim on the ground that the appropria- 
tion was for a private purpose. The court overruled the trial judg- 
ment granting the writ of mandamus; Chief Justice Cassoday 
reasoned that the state had no legally enforceable liability to the 
relators before the statute was passed, and that therefore: 


[The statute’s] only purpose was to pay the indebtedness of 
one private person who had failed in business to the other 
private persons therein named. In other words, the purpose 
of the act was to appropriate the public moneys of the state 
to the payment of private debts.** 





% Id. at 142-43, 94 N.W. at 54. 

125 Wis. 256, 104 N.W. 77 (1905). 

"Wis. Laws 1903, c. 337. 

™125 Wis. 256, 260, 104 N.W. 77, 79 (1905). 
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By the appropriation, the legislature had recognized a moral obli- 
gation to pay the relators, because the state had received the use of 
their stone and they had not been paid for it. But the court re- 
fused to acknowledge the legislature’s power to recognize such 
moral obligations. State ex rel. Thomson v. Giessel®® might also 
be interpreted as denying the legislature power to recognize moral 
obligations; however, the court’s opinion in that case relied heavily 
on the extra compensation provision. It may well be that this 
constitutional provision does limit the scope of legitimate legisla- 
tive activity; the Consolidated Stone Co. opinion noted this, but 
refrained from intensive consideration of the problem because of 
the view taken of the public purpose doctrine. Preferable judicial 
technique would have fully examined possibly relevant express 
provisions of the constitution, before resorting to an extra-constitu- 
tional doctrine to invalidate legislation. 

Perhaps the most extreme limitation on the power of govern- 
ment was imposed by Lakeside Lumber Co. v. Jacobs (1908).*° 
The town of Shell Lake owned a lot on which the water and elec- 
tric light plants of the unincorporated village of Shell Lake were 
located. The town had contracted with the defendant Jacobs to 
operate the plants, and defendant had the right to possession of 
the lot under the contract. Plaintiff owned lots on each side of 
the town lot; its mill was located on one of the lots and its steam 
plant was located on the other. The town board adopted a reso- 
lution permitting plaintiff “to lay a steam pipe across the town 
lot . . . said pipe to lay at least three feet underground and not in 
any way to interfere with the town property. The town reserves 
the right to take up said steam pipe if at any time it would become 
necessary to use the ground for any other purpose.”*! Plaintiff 
paid no consideration for this right, and started to dig a trench 
across the lot. Defendant, who incidentally also operated a lumber 
mill in addition to the municipal utilities, interfered with the 
laying of the pipe. Plaintiff sought to enjoin the interference. The 
supreme court affirmed a judgment of the trial court dismissing 
the complaint. Justice Siebecker held: 


The power of village boards to hold and own real estate 
for public uses confers no power to apply it to any purposes 
other than public agus Under such a power it acts as 
trustee for the public, and as such trustee, in exercising the 





” 262 Wis. 51, 53 N.W.2d 726 (1952). 
” 134 Wis. 188, 114 N.W. 446 (1908). 
"Id. at 190, 114 N.W. at 446. 
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public functions of the town, it can only deal with public 
property by devoting it to public uses. Such restriction of 
the power forbids the town board from conferring on persons 
for their private use and benefit any right in or to any prop- 
erty of the town which is entirely unrelated to any of the gov- 
ernmental functions of the town. Any grant of the town board 
attempting to confer on private persons any interest or right 
in public property amounts to a diversion of such property 
from its rightful use and is unauthorized and unlawful.* 


Justice Siebecker apparently did not intend to mean this statement 
as a construction of the statutory power of village boards to sell 
and convey real estate; he was referring to the degree of power 
which could constitutionally be conferred on the local government; 
for his statement he cited Attorney General v. Eau Claire.® 

Lakeside Lumber Co. v. Jacobs was decided on the same day 
as Jacobs v. Lakeside Lumber Co.** The companion case in- 
volved the same parties, and the same fact situation; Jacobs was 
suing to enjoin the lumber company from laying the pipe. Al- 
though he had won as defendant, Jacobs lost as plaintiff; the court 
found that the interference with his business was only slight and 
temporary, and held that he had an adequate remedy at law for 
trespass. The lumber company might dig its ditch unhampered 
by a court of equity; yet Jacobs might try to stop them, equally 
unhampered. “This condition seems to relegate the parties to wager 
of battle, and is to my mind so suggestive of error as to call for a 
closer investigation . . . .” said Justice Timlin, dissenting.** His 
closer investigation prompted him to conclude that the lumber 
company should have been restrained. 

Taken together, the two cases reach an amazing conclusion. The 
town board might not grant a revocable license to lay a pipe which 
was to be three feet beneath the surface of a town lot and which 
did not interfere with the lot. It is difficult to conceive from what 
“rightful use” the court thought the strip of town property three 
feet beneath the surface of the lot was being diverted. 

The net effect was to allow the person objecting to the town’s 
license to recover money damages at law against the town’s licensee; 
a similar result would have been attained if the resolution of the 
town board had been treated as a violation of its contract with 
Jacobs. Although the court did not examine the problem of con- 





“Id. at 190-91, 114 N.W. at 446-47. 

= 37 Wis. 400 (1875). 

“134 Wis. 179, 114 N.W. 443 (1908). 
“Id. at 185, 114 N.W. at 445. 
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sideration, it could be inferred from the rationale of the decision 
that Jacobs would have been restrained from interfering with the 
town’s licensee if the licensee had given consideration for the re- 
vocable license; the court was not concerned with the power to sell 
to private parties; it based its holding on the power to give to pri- 
vate parties. Moreover, if the court’s rationale was correct, it would 
seem that Jacobs would have been entitled to an injunction in his 
capacity as a taxpayer; the lumber company might obtain an ease- 
ment across the lot by adverse possession, and the town might 
permanently lose the property. 

The court, nevertheless, saw no objection to using the Lakeside 
Lumber Co. case as a precedent. In 1926, Suring v. Suring State 
Bank® presented a similar but more serious situation. The Village 
of Suring acquired a piece of realty for $2,000; the president and 
clerk of the village, without authorization from the village board 
conveyed the realty to two private individuals for $1, on the condi- 
tion that the grantees build and operate a cheese box factory on 
it; the two individuals formed the Suring Manufacturing Com- 
pany, and borrowed money from the Suring State Bank on the 
security of the realty. The Suring Manufacturing Company became 
bankrupt; the Suring State Bank started to foreclose its mortgage; 
the village of Suring attempted to repudiate the conveyance and 
brought suit to quiet its title to the realty. Justice Rosenberry held: 


It is perfectly plain from the findings that what the village 
president and village clerk were trying to do was to aid the 
Suring Manufacturing Company in establishing a manufactur- 
ing plant in promotion of what they believed to be the general 
welfare. Some claim is made that if the village had power to 
acquire the property in question it also had power to convey. 
If it be assumed that the village had power to convey in a 
proper case, that would not justify a conveyance in this case 
which was by way of gift of the property to private parties for 
private benefit.** 


Citing Loan Association v. Topeka,** and Lakeside Lumber Co. v. 
Jacobs, he declared that promotion of private manufacturing enter- 
prises was not a public purpose. The opinion continued: 


Without in any way calling in question the motives of 
those who are concerned with the transaction, it is clearly be- 
yond their power to give away the property of the village.® 


“189 Wis. 400, 207 N.W. 944 (1926). 

"Id. at 404-05, 207 N.W. at 945. 

* 87 U.S. (20 Wall.) 655 (1874). 

“189 Wis. 400, 405, 207 N.W. 944, 945-46 (1926). 
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Almost as an afterthought he noted that the village board had not 
authorized the conveyance as required by statute.”° The ultra 
vires nature of the conveyance had been a major basis of the trial 
court decision.” 

Neither court needed to invoke the public purpose doctrine to 
nullify the conveyance from the village to its grantees; that con- 
veyance was clearly ultra vires under the statute. Nor was there any 
reason to declare that a statute which attempted to authorize such 
a conveyance would be void; the legislature had not attempted to 
pass such a law. But both courts reached over these considerations 
to use the public purpose doctrine. 

The court exercised more restraint in Wendlandt v. Hartford 
Accident & Indemnity Co. (1936).7* Though this decision was sub- 
sequently mis-interpreted as involving the public purpose doc- 
trine,”* that doctrine was not in fact the basis of the decision. The 
citizens of the City of New London entered into an agreement 
with the Menzies Shoe Company. The shoe company promised 
that it would erect a factory in the city, and that it would pay at 
least $1,000,000 in wages in the city in the first ten-year period 
after the completion of the factory. Defendant was surety on a 
bond given by the shoe company for the performance of its prom- 
ises. The citizens promised to give the company $100,000 and that 
the city would provide the company with free water for a period 
of five years. The contract was signed by the officers of the city. 
The $100,000 bonus was paid out of city funds, but the city was 
reimbursed by a special tax levied for that purpose; the tax seems 
to have been paid voluntarily, and no proceedings were brought 
against those citizens who refused to pay it. After four years the 
shoe company broke the agreement, and this action was brought 
on the bond by the mayor on his own behalf and on behalf of the 
citizens. The contract between the citizens and the shoe company 
was admittedly illegal. The sole question at issue, therefore, was 
whether the bond was a separable contract and therefore enforce- 
able, or whether the bond was so closely associated with the illegal 
contract that it became tainted and unenforceable. The court held 
that the bond was unenforceable, but did not say on what grounds 
the contract between the shoe company and the citizens was il- 





™ Id. at 405, 207 N.W. at 946. 
"Circuit Court for Oconto County. 
= 222 Wis. 204, 268 N.W. 230 (1936). 


™It was mis-construed in this manner in State ex rel Wisconsin Dev. 
Authority v. Dammann, 228 Wis. 147, 181, 280 N.W. 698, 709 (1938). 
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legal."* An examination of the trial court opinion’® suggests that 
the illegality was grounded not on the public purpose doctrine, 
but on a violation of a statute which prevented cities from spending 
money for purposes not authorized by the statutes.’ 

State ex rel. Wisconsin Dev. Authority v. Dammann (1938)"" in- 
volved the validity of a statute’* which: (1) appropriated $10,000 
immediately to the Wisconsin Development Authority, a non- 
profit private corporation; (2) provided for an annual appropria- 
tion of $60,000 to the corporation; (3) empowered the corporation 
to study the existing and potential power facilities of the state; 
(4) empowered the corporation to promote municipal power dis- 
tricts and non-profit public utilities in general; (5) empowered 
the corporation to promote the organization of particular municipal 
power districts or non-profit public utilities; and (6) empowered 
the corporation to encourage the acquisition of existing privately 
owned public utilities by particular non-profit associations. All 
of these powers, however, were already contained in the corpora- 
tion’s articles of incorporation; the statute merely confirmed them 
as the basis of the relation between the corporation and the state. 
The only significant addition made by the statute was the ap- 
propriation. 

The corporation incurred minor expenses and presented a claim 
to the secretary of state. He refused to audit the claim on the 
ground that the statute was unconstitutional. The corporation 
sought to mandamus him to audit its claim. The trial court issued 
the writ, but the supreme court reversed its ruling. In its first 
decision the court held that the statute constituted an unlawful 
delegation of sovereign power to the corporation; the court recog- 
nized that an issue of the public purpose doctrine might be in- 
volved, but decided that it need not examine this question because 
of the holding on the delegation. 

A motion for rehearing was granted. On the rehearing the court 
partially reversed itself. It held that the statute did not confer any 
additional powers on the corporation, because the corporation 
possessed the same powers under its articles of incorporation as it 
had under the statute; therefore there was no delegation of power. 
Justice Wickhem, for the majority, then considered whether or not 
the appropriation was for a public purpose. He concluded that 





* 222 Wis. _ Frag ses wand . 235 (1936). 
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the generalized “educational” activities of the corporation would 
serve a public purpose, and that the appropriation should be up- 
held, limited to this use. With respect to the particularized activ- 
ities of the corporation he said: 


We cannot avoid the conclusion that these subsections warrant 
use of the money appropriated to agitate for and actually 
assist the acquisition, construction, etc., of particular plants 
by particular organizations. It is apparent to us that this 
purpose cannot be sustained. We pass the question whether 
it is a public purpose. Certainly the acquisition of a plant 
by a municipality is a public purpose viewed from the stand- 

int of a particular municipality, and if the state may author- 
ize the acquisition of plants by municipalities, its encourage- 
ment of such acquisition by general educational means might 
at least be argued to constitute a public purpose. But it is 
obvious that the second group of subsections authorizes the 
Wisconsin Development Authority to urge and assist a partic- 
ular group or municipality to construct or acquire a particular 
plant, and that this is a private, local, and proprietary matter 
with which the state has no concern. The appropriation is 
not for a state purpose. . . .” 


Justice Fairchild dissented on the ground that it would be im- 
possible to prevent the corporation from using some of the ap- 
propriation for its non-state purposes; Justice Fowler dissented on 
the grounds that the act discriminated against privately owned 
utilities and that to influence the electorate which had to approve 
any municipal acquisition of a utility was not a public purpose. 
Justice Fritz concurred in the result, but adhered to his original 
opinion, that the sections which the majority had declared uncon- 
stitutional because of their non-state purpose were unconstitutional 
because of their delegation of sovereign power. 

It is difficult to evaluate the degree to which the court was in- 
fluenced by the public purpose doctrine. The doctrine was men- 
tioned in the original unanimous decision; it was discussed at 
length in the majority opinion on rehearing; it formed the main 
basis of one of the dissents. That it had some influence is obvious. 
But the original unanimous decision expressly refused to determine 
whether or not the doctrine was applicable; the majority opinion 
on rehearing expressly refused to use it as a basis for invalidating 
the statute; only one of the seven justices was willing to declare 
any portion of the statute invalid on this basis. The only express 
ruling on the doctrine was that the generalized educational activi- 
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ties of the corporation would serve a public purpose; this ruling 
may have reflected the court’s desire not to limit the functions of 
other, less controversial, organizations, such as the State Historical 
Society and the various state-wide agricultural societies.*° It also 
seems probable that the court did not approve of the policy of the 
statute; the entire statute was unanimously disapproved in the 
first opinion; on the rehearing the militant portion of the statute 
was again unanimously disapproved; the innocuous half received 
approval by only five of the seven justices. Yet despite this appar- 
ent disapproval of policy, the court did not rely on the public 
purpose doctrine. Perhaps the court did not use the public purpose 
doctrine because a considerable history of agitation over public 
power development would have made it a less convincing rationale. 
The court’s use of the state-purpose rule was not much more con- 
vincing, although it at least fitted the emphasis on local develop- 
ment apparent in the statute. But the emphasis which the court 
put on the public purpose doctrine, its pointed statements that it 
did not need to pass on the question, could be construed as a 
refusal to throw away an instrument of judicial control which it 
might need in the future. 

The public purpose doctrine again had an indeterminate influ- 
ence on the court’s decision that a statute was unconstitutional 
in State ex rel. Martin v. Giessel (1948).8* The case held uncon- 
stitutional an appropriation of state funds for distribution to local 
veterans’ housing authorities and city housing authorities.** Al- 
though the opinion clearly based the decision on the internal im- 
provements prohibition of the state constitution, the public purpose 
doctrine twice crept into the court’s analysis. At one point Justice 
Hughes stated that “An expenditure of public funds for a private 
purpose is unconstitutional. The state recognizes this . .. .”%* 
Later he noted that “It would appear almost axiomatic that if 
housing is a public venture, it constitutes an internal improve- 





* The following organizations were represented by amici curiae briefs: 
Dodge County Fair Association (on its own behalf and on behalf of all the 
other county-fair- ere in the state); Grand Army of the Re- 
public; Spanish War Veterans’ Association; Veterans of Foreign Wars; 
American Legion; Disabled American Veterans; Army and Navy Union; 
State Historical Society; State Horticultural Society; Wisconsin State Dairy- 
men’s Association; Wisconsin Agricultural Experiment Association; Wiscon- 
sin Live Stock Breeders Association; Wisconsin Cheesemakers Association; 
Wisconsin Potato Growers Association; Central Wisconsin Cheesemakers, 
Buttermakers, and Dairymen’s Advancement Association; Foreign Type 
Cheesemakers Associations; and the Wisconsin Horse Breeders Association. 

252 Wis. 363, 31 N.W.2d 626 (1948). 

* Wis. Laws 1947, c. 412, 614 
"252 Wis. 363, 369, 31 NW 2a 626, 629 (1947). 
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ment. If it is not a public improvement, then certainly the gov- 
ernment could have no basis for entering into the field, for it must 
then be private business.”** It seems probable that the public pur- 
pose doctrine as a doctrine of constitutional law had very little in- 
fluence on the decision of the case. The limited concept of govern- 
mental activity, which the doctrine was often used to implement, 
may have had some influence on the interpretation of the internal 
improvements prohibition. On the other hand, the fact that these 
two decisions in recent years avoided reliance on the public pur- 
pose doctrine may be some evidence of a new judicial reluctance 
to use the doctrine. 


THE PROPRIETY OF LEGISLATIVE MEANS 


Curtis’ Adm’r v. Whipple®® and Whiting v. Sheboygan & Fond 
du Lac Railroad Co.* held that the government might not attempt 
to attain admittedly legitimate ends by donating public money to 
private organizations. Twenty years later the court expanded the 
Whiting rule to invalidate donations of land by local govern- 
ments.*? These cases, however, were the only occasions on which 
the court used the public purpose doctrine to limit the means avail- 
able to the legislature. Moreover, to the extent that the Curtis 
case prohibited donations to non-profit organizations it was im- 
pliedly overruled by later cases.** 

Both before and after the Whiting decision in 1870, the court 
approved stock subscriptions by municipalities to private profit- 
seeking corporations;®* by 1938, if not earlier, the court was willing 
to approve donations to non-profit corporations;®° it never ap- 
proved donations to profit-seeking corporations.*' Although the 
judges were never very articulate about the principle behind these 
distinctions, the distinctions made some sense in terms of continu- 
ing governmental control over the disposition of the public funds. 





** Id. at 370-71, 31 N.W.2d at 630. 

"24 Wis. 350 (1869). 

“25 Wis. 167 (1870). 

“Ellis v. Northern Pacific R. Co., 77 Wis. 114, 45 N.W. 811 (1890), 
80 Wis. 459, 50 N.W. 397 (1891). 

* State ex rel. Wisconsin Dev. Authority v. Dammann, 228 Wis. 147, 280 
N.W. 698 (1938); cf. Wisconsin Industrial School for Girls v. Clark County, 
103 Wis. 651, 79 N.W. 422 (1899). 

¢- Clark v. Janesville, 10 Wis. *135 (1860); Bushnell v. Beloit, 10 
Wis. *195 (1860); Phillips v. Town of Albany, 28 Wis. 340 (1871). 

*See note 88 supra. 

"Ellis v. Northern Pacific R. Co., 77 Wis. 114, 45 N.W. 811 (1890), 80 
Wis. 459, 50 N.W. 397 (1891); Lakeside Lumber Co. v. Jacobs, 134 Wis. 
188, 114 N.W. 446 (1908); Suring v. Suring State Bank, 189 Wis. 400, 207 
N.W. 944 (1926). 
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In general, its charter gave the non-profit corporation power for 
only one purpose: the rendition of some kind of public service. 
There was little danger that such an organization would use the 
public grant for some non-public use. Moreover, the writ of quo 
warranto probably would have been available to prevent misappli- 
cation of funds by non-profit corporations, if there had been any 
danger in specific cases. The profit-seeking corporation, on the 
other hand, had power to perform at least two functions: render- 
ing some public service and making a profit for the corporate 
owners or managers. There was at least potential danger that this 
type of corporation would divert the public funds from the service 
function to the profit function. It would have been difficult to 
prevent the diversion by the use of the extraordinary writ, because 
this type of corporation had the right to pay dividends. Where 
the government, however, achieved some degree of continuing 
control over the disposition of the public funds made available to 
the profit-seeking corporation, such as a voice in the management 
of the corporation by government stock ownership, the danger of 
diversion was considerably lessened; in theory at least there would 
be governmental representatives on the board of directors who 
could be relied upon to insure the proper application of the funds. 

This principle of continuing public control of public funds 
may also have been the basis of the differing decisions in the 
Keeley Institute case and the Industrial School case. The Keeley 
Institute was admittedly operated for profit; the court may have 
felt that the statute did not adequately insure that the government 
would receive full value for its money. The Industrial School was 
operated by a non-profit corporation; the court undoubtedly felt 
that all the funds it received would in fact be applied to the care 
of the inmates. The Curtis case does not fit this analysis; but the 
Curtis case was impliedly overruled by the Wisconsin Development 
Authority case. 

A public purpose issue often appeared in cases which also in- 
volved issues of undue delegation of legislative power.*? Although 
the court tended to treat the two kinds of issues as completely dis- 
tinct, the frequency with which they appeared together may be 
evidence that some connection between them existed. The court 
came closest to recognizing the connection in the American Legion 
case, where it decided that the power given to the national organ- 

* State ex rel. Owen v. Donald, 160 Wis. 21, 151 N.W. 331 (1915); 
State ex rel. Wisconsin Dev. Authority v. Dammann, 228 Wis. 147, 277 N.W. 


278 (1938); State ex rel..American Legion 1941 Conv. Corp. v. Smith. 235 
Wis. 443, 293 N.W. 161 (1940). 
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ization to determine the necessity for, the amount of, and the uses 
of the deposit constituted an undue delegation, and that the same 
deposit did not serve a public purpose because there was no cer- 
tainty that it would in fact obtain the convention. However, even 
this case did not expressly recognize the continuing control prin- 
ciple as the basis of the public purpose doctrine, or its identity 
with the undue delegation doctrine. 

The principle of continuing control, therefore, forms a somewhat 
tenuous thread on which to hang many of the seemingly diverse 
public purpose cases. It should be realized, however, that the court 
has not made this analysis explicit, and that it will not support all 
the cases; the pension cases, the perhaps closely related Consoli- 
dated Stone Co. case, and the Lakeside Lumber Co. cases do not 
seem to have involved a continuing control issue. It is not too 
surprising that the principle does not reconcile all the cases since 
the court never expressly recognized it. 


SUMMARY OF THE APPLICATION OF THE DOCTRINE 
The following table shows how often the court seems to have 
disagreed with the various legislative findings implicit in the 
enactment of statutes presenting the public purpose issue:** 














Fact 
Community Need 2 
Efficient Means ....... * .. 4 
Law 
Proper Legislative Concern ..............-.-...---0+0---e000--++ 9 
I EL I Nr § 
TOTAL ..... 17 





More cases seem to have disagreed with the findings of “Proper 
Legislative Concern” than with all of the other findings combinéd. 
The main use of the public purpose doctrine was, therefore, to 
contract the area of legitimate legislative activity. The other uses, 
however, were also significant. 

In many of the cases the decisions were not based solely on the 
public purpose doctrine. Twice the discussion of the doctrine was 





* No claim of infallibility is made for these determinations of which find- 
ings the court disagreed with in particular cases. State ex rel. en v. Don- 
ald, 160 Wis. 21, 151 N.W. 331 (1915), pp. 283-84 supra, could have been 
classified as a disagreement with the finding of proper legislative concern. 
The oy cases, PP. 287-90 supra, could have been classified as disagreement 
with the findings of permissible means. Because the court did not use this 
four-findings analysis of the doctrine, some confusion as to which of the find- 
ings it rejected in particular cases was bound to occur. 
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frankly labeled as dicta;** in two cases the statutes were held un- 
constitutional on several grounds, only one of which was the public 
purpose doctrine;** in two cases the statutes were held to violate 
either this doctrine or some express constitutional provision.* 
Moreover, in two decisions which were based solely on the public 
purpose doctrine non-constitutional grounds of decision were avail- 
able but not considered.** In these eight cases the doctrine was 
not essential to the decision. 

The cases offer little conclusive evidence concerning the motiva- 
tion of the court. The “parade-of-horribles” technique of opinion- 
writing was indicative of concern about what the legislature might 
do as opposed to concern about what it had already done; this 
technique was used in three cases.** Other evidence relevant to 
an appraisal of judicial motivation shows in some instances: (1) an 
apparently unconscious extension of precedent;®® (2) an inability 
to articulate the grounds of decision;#°° and (3) a complete lack 
of comprehension of legislative purpose.’** These instances could 
be interpreted as indications that the court was motivated by vague, 
unanalyzed emotional reactions to the statutes, rather than by con- 
clusions reached from consideration of the proper functions of 
and relations between the courts and the legislatures. In two in- 
stances where the opinions were more frank, or more analytical, 
the court was no less willing to substitute its policies for those 
of the legislature.*° 





“State ex rel. Owen v. Donald, 160 Wis. 21, 151 N.W. 331i (1915). 
pp. 283-84 supra; State ex rel. Wisconsin Dev. Authority v. Dammann, 228 
Wis. 147, 277 N.W. 279 (1938), pp. 302-04 supra. 

* State ex rel. American Legion 1941 Conv. Corp. v. Smith, 235 Wis. 
443, 293 N.W. 161 (1940), pp. 285-87 supra; Disabled American Veterans 
Convention Corporation of Green Bay v. Smith, 235 Wis. 466, 293 N.W. 172 
(1940), p. 285 supra. 

* State ex rel. Thomson v. Giessel, 262 Wis. 51, 53 N.W.2d 726 (1952), 
PP. 288-89 supra; State ex rel. Martin v. Giessel, 252 Wis. 363, 31 N.W.2d 
626 (1952), pp. 304-05 supra. 

* Lakeside Lumber Co. v. Jacobs, 134 Wis. 188, 114 N.W. 446 (1908), 
pp. 298-300 supra; Suring v. Suring State Bank, 189 Wis. 400, 207 N.W. 944 
(1926), pp. 300-01 supra. 

* State ex rel. Thomson v. Giessel, 262 Wis. 51, 53 N.W.2d 726 (1952); 
Wisconsin Keeley Institute Co. v. Milwaukee County, 95 Wis. 153, 70 N.W. 
68 (1897), p. 293 s one Curtis’ Adm'r v. wan p. 43 supra; cf. Foster v. 
Kenosha, 12 Wis. 6, 619-20 (1860), p. 42 N. 11 supra. 

* Attorney General v. Eau Claire, 37 Wis. 400 (1875), pp. 291-93 supra. 

* Wisconsin Keeley Institute Co. v. Milwaukee County, 95 Wis. 153, 
70 N.W. 68 (1897), p. 293 ore. 

™ State ex rel. Garrett v. Froehlich, 118 Wis. 129, 99 N.W. 50 (1903), 
pp. 296-97 supra. 

™ State ex rel. American Legion 1941 Conv. Corp. v. Smith, 235 Wis. 
466, 293 N.W. 172 (1940), RP; 285-87 supra; Wisconsin Industrial School for 
Girls v. Clark County, 103 Wis. 651, 79 N.W. 422 (1899), p. 285 supra. 














Comment 
WISCONSIN GROUND WATER LAW—A NEW ERA* 


In the recent cases of Fond du Lac v. Empire’ and Menne v. 
Fond du Lac? the Wisconsin Supreme Court has opened the door 
to a new era in Wisconsin ground water law. The old common 
law rule of Huber v. Merkel® was nominally reaffirmed as the law 
in Wisconsin. But the recent decisions indicated a severe limitation 
upon the constitutional aspects of the Huber case; at least they sug- 
gest that legislation aimed at solving the growing ground water 
problem will probably be held constitutional, save in the unlikely 
event that the precise situation of the Huber case is again presented. 

Not only are the Fond du Lac cases of great importance in 
ground water conservation, but with the Huber case and earlier 
ground water cases, they present a very interesting picture of the 
extent that knowledge, fact-finding and conceptualization affect 
the formation of judicial policy. 

The purpose of this paper is to consider (1) the Fond du Lac 
cases and their effects on the Huber case, (2) some of the problems 
in future ground water legislation in Wisconsin, and (3) the im- 
portance of knowledge, fact-finding and conceptualization in the 
growth of the law of ground water. 


THE LIMITATION OF THE HUBER CASE 
The Huber Case and Other Rules 


In order properly to understand the Fond du Lac cases one must 
first understand the Huber case and other common law rules 
governing the rights in ground water.‘ 

The basic common law rule, the rule of the Huber case, has 
been termed the English rule.’ Confronted by the efforts of land- 
owners to use the ground water beneath their respective lands for 
their respective reasonable uses, the English courts stated that to 





* Basic research for this study was made possible by a grant from the 
ge y ool Foundation. The Foundation does not take responsibility for what 
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273 Wis. 333, 77 N.W.2d 699 (toee): 

2273 Wis. 341, 77 N.W.2d 703 

°117 Wis. 355, 94 N.W. 354 > 

*See Comment, 1953 Wis. L. 491. 

*56 Am. Jur., Waters, § 113 (1947). E.g., Acton v. Blundell; 12 M.6W. 
324, 152 Eng. Rep. 1223 (1843). 
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atempt to divide the rights in the water, which had no specific 
channels and which flowed in all directions and at speeds and in 
manners which they could not determine, would be beyond the 
judges’ abilities. Hence they held that each owner had a right to 
extract and use the water which flowed under his soil. He could 
extract it from the earth as he might other minerals, even though 
this caused his neighbor's well to go dry. The early cases involved 
reasonable uses, and it was not until much later that the land- 
owner's right was extended to include pumping water and allow- 
ing it to go to waste.* 

The English rule also developed independently in certain Amer- 
ican jurisdictions.’ Thereafter, the rule spread throughout the 
country; courts cited both the English and early American cases 
as precedent.* It became the “majority rule” in America. But even 
before the Huber case dissents were expressed.’ The dissenting 
jurisdictions ruled that the owner of the soil had a right to pump 
the water underlying his soil without incurring liability to his 
neighbor, whose well ran dry, if he pumped the water for reason- 
able uses. At the time of the Huber case that rule did not prevail, 
but thereafter the trend was toward the reasonable use rule, which 
is often called the American rule today.’ 

A further common law rule developed in America, primarily in 
California," which faced serious water problems from an early 
date. The rule is called the correlative rights doctrine.’? If a suf- 
ficient supply of water exists, the reasonable use rule is applied, 
but if there is an insufficient supply to meet all reasonable needs, 
then rights in the water are divided among the reasonable users, 
but so limited as to prevent a severe depletion of the supply. 

The Huber case was an extreme application of the English rule. 
The case arose over the use of artesian waters which supplied an 
area of about two and one-half miles by five miles near German- 
town, Wisconsin. The area was primarily agricultural. The wells, 
which were free-flowing, were sufficient to provide the inhabitants 
with water for domestic and farming purposes as long as the well- 





* Corp. of Bradford v. Pickles, [1894] 3 Ch. 53. 
* Greenleaf v. coy 35 Mass. (18 Pick.) 117 (1836); Roath v. Dris- 
coll, Zoo. ~~ ~~ 
Ao. Jur Waters § 13 y's Annot., 55 A.L.R. 1385, 1390 (1928). 
oe N.H. 569 (1862); Swett v. Cutts, 
N.H. ae (1870). 


Am. Jur., Waters, § 114 (1947). 
(ses v. Walkinshaw, 141 Cal. 116, 70 Pac. 663 (1902), 74 Pac. 766 
* At times this term is used to describe the reasonable use rule, and care 
should be taken to always determine the exact meaning intended. 
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owners continued to-cap their wells when not in use. But Merkel 
allowed his two wells to remain uncapped and flowing. The arte- 
sian pressure decreased, and water ceased to flow from wells on 
higher ground. Merkel claimed legitimate uses for the water— 
filling a fish pond and supplying water to a sugar beet factory, but 
the court found them to be mere pretenses. Huber, one of the 
well-owners affected, brought a suit for damages and for an injunc- 
tion to restrain Merkel’s use of his wells grounded on nuisance 
and the artesian well law.** The trial court found Merkel had 
acted maliciously, had no real use for the water beyond his house- 
hold and farming needs, and that his actions had caused the lower- 
ing of the water table. The trial court granted nominal damages 
and restrained Merkel from using the well for other than house- 
hold and farming purposes. The trial court also held constitu- 
tional a statute which authorized a neighboring artesian well-owner 
to bring a suit to prevent unreasonable uses of water.'* 

The Wisconsin Supreme Court assumed that the findings of the 
trial court were correct and that Merkel had acted purely from 
malice, but held that the lower court was wrong on both the com- 
mon law and constitutional questions. The English rule was the 
common law in Wisconsin: 


If the waters simply percolate through the ground, without 
definite channel, they belong to the realty in which they are 
found, and the owner of the soil may divert, consume, or cut 
them off with impunity.” 


Citing Metzger v. Hochrein,* in which the court had held that a 


* Wis. Laws 1901, c. 354 stated: 
“An Act to regulate artesian water supply and to provide for damages 
sustained to gy land owners. 
Section 1. ere dee are two or more artesian wells in any vi- 
cinity or neighborhood, one or more of which are operated or used by 
any person or owner, the person or owner of such well shall use due 
care and diligence to prevent any Joss or waste or unreasonable use 
of any water therein contained or flowing from the same, as would 
deprive or unnecessarily diminish the flow of water in any artesian 
well, to the injury of the owner of any other well in the same vicinity 
or neighborhood. 
Section 2. Any person who shall needlessly allow or permit any 
artesian well owned or operated by him, to discharge greater quantities 
of water than is reasonably necessary for the use of such person so as 
to materially diminish the flow of water in any other artesian well in 
the same vicinity, shall be liable for all damages which the owner of 
any such well shall sustain.” 

2 Ilant’s Statement of the Case, pp. 13-18, Huber v. Merkel, 117 

Wis. 355, 94 N.W. 354 (1903). 
™ Huber v. Merkel, 117 Wis. 355,.357, 94 N.W. 354, 354-55 (1903), citing 
Goutp,. Waters §§ 280-81 (1900). .. 
“107 Wis. 267, 83 N.W. 308 (1900). 











312 WISCONSIN LAW REVIEW [Vol. 1957 


spite fence could not be abated in the absence of a statute to that 
effect, the court decided that “the exercise of a property right can- 
not be affected or curtailed by a malicious motive.” 

The extreme application of the English rule was to have serious 
effects on later Wisconsin water law. But more serious was the 
determination that the artesian well law was unconstitutional. The 
court so ruled because it found that the statute’s purpose was to 
promote the interests of one individual by preventing his neighbor 
from using his property, that the law amounted to the taking of 
private property for a private purpose without compensation, and 
that “it does not even pretend to conserve any public interest.”'’ 
The court distinguished cases of other jurisdictions, which had 
held that legislation to conserve oil and gas were valid exercises 
of the police power: such laws dealt with a “great injury to public 
comfort, prosperity, and welfare”;'® a great number of people were 
interested in the gas; there was no replenishable supply in the case 
of oil and gas; there was no common property interest in Wisconsin 
ground water as in the oil and gas cases. The court found a sup- 
posedly well-recognized rule that the landowner had an absolute 
right in ground water.*° 

Such was the Huber case: adopting the English rule as to ground 
water and extending it so that motive was immaterial, granting a 
landowner an absolute property right in ground water or its diver- 
sion, and declaring that there was no public interest in ground 
water so the legislature could not limit its uses. 


The Wisconsin Water Problem 


At the time of the Huber case underground water problems in 
Wisconsin were not pressing. In the Huber case no exceptional 
conditions were found to warrant a variance from the common law 
rule. The court stated that Wisconsin ground water supplies were 
more analogous to those in England than in our western states, 
where from the beginning water was at a premium. 

In 1903, perhaps, one could agree with the court; perhaps even 
today, if one merely refers to the total ground water in Wisconsin, 


™ Huber v. Merkel, 117 Wis. 355, 363, 94 N.W. 354, 356 (1903). 

8 Id. at 366, 94 N.W. at 358. 

"Id. at 368, 94 N.W. at 358. The court distinguished the case from 
Ohio Oil Co. v. Indiana (No. 1), 177 U.S. 190 (1900), the leading case in 





the constitutionality of regulation of oil and gas production. 
* Id. at 369, 94 N.W. at 359. 
“[T]he holdings are unanimous to the effect either that such water is 
the absolute property of the landowner in whose land it happens to 
be, or that the right of the landowner to use or divert it while in his 
land is an absolute right.” 
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he might argue that no conservation issue exists. Wisconsin does 
have large amounts of ground water, located chiefly in sandstone 
strata and glacial drift. However, the mere presence of overall 
supplies does not mean the absence of a ground water problem. In 
past summers the maldistribution of water in time and place has 
produced serious problems in populated areas, even causing serious 
political issues. Ground water reservoirs are distributed through- 
out the state, while the largest consumers are located in relatively 
small areas. One of the largest consumers is industry, which is 
primarily located in the southeastern corner of the state. With 
industry are large centers of population with their increasing de- 
mands for water. And added to industrial and urban growth and 
development are certain changes in the American way of life which 
constantly produce increased demands for water. The growth of 
automatic washers and air conditioners are but two examples. 

Wisconsin's increasing needs merely reflect a growing national 
problem. In the past fifty years America’s water consumption has 
increased to four times the 1900 rate.*! During that period both 
the population and the per capita consumption of water doubled. 
Furthermore, the rate of consumption is expected to increase in the 
future with no relief in sight. The estimated requirements for the 
nation in 1975 are about 350 billion gallons per day, which is 200 
percent of the 1950 requirements.*? 

Wisconsin's chief problem areas coincide with industrial and 
population centers. Notable is the Milwaukee-Waukesha section. 
From 1880 to 1950 the static water level in the sandstone aquifer 
declined as much as 350 feet in parts of the area.** The consump- 
tion from all wells for the area in 1949 was about 38.5 million 
gallons per day. It was then predicted that if the rate of pumpage 
was maintained, there would be a continued drop in water levels, 
with an increased decline if pumping increased.** The consump- 
tion and pumping rate has increased. With the danger of the in- 
creased pumpage and decline in the water level a government- 
sponsored survey recommended the dispersal of new wells to the 
areas west of the centers of population—toward the recharge area 





"Piper, 4 THE PHysicAL AND EcoNOMIC FouNDATION OF NATURAL RE- 
sources, Subsurface Facilities of Water Management and Patterns of Supply- 
Type Area Studies 1 (Interior and Insular Affairs Committee, H.R., United 
States Congress 1953). 

* Id. at 6. prs 

* Foley, Walton, Drescher, Ground-Water Conditions in the Milwaukee- 
Waukesha Area, Wisconsin, U.S. GzotocicaL Survey. WATER-SupPLy PAPER 
No. 1229, 1 (1953). 

“Id. at 91. 
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—and that “every effort should be made by all users to conserve 
ground water.”5 

Brown County is another area facing difficulty. The first well 
was drilled in the county in 1886. Since then consumption has 
increased to 5 million gallons per day in 1939 and to 10 million 
gallons per day in 1949. In the same period the piezometric level 
dropped from 100 feet above to 300 feet below the surface, with 
about 200 feet of the decline occurring between 1939 and 1949.* 
The estimated decline by 1960 varies from 15 to 150 feet in the 
center of the pumped area, depending upon the amount of in- 
creased pumping and its distribution relative to the present pumped 
area and the recharge area.*’ It is estimated that the pumpage 
could increase to “15 mgd in 1960 without dangerously lowering 
water levels, provided that new wells are properly located.” 
Notice the surveyors of the problem place high importance on the 
location of future wells. This can hardly be accomplished by 
voluntary means. 

Wisconsin’s water problems are not limited to its industrial 
areas. For certain agricultural purposes it is necessary to irrigate, 
€.g., potatoes and cranberries. Again the producers of these crops 
tend to concentrate in given areas for one reason or another. The 
extent of irrigation uses is indicated by the fact that the State Board 
of Health, pursuant to section 144.03,2° has issued approvals for 





* Td. at 92. 

* Drescher, Ground-Water Conditions in Artesian Aquifers in Brown 
County, Wisconsin, U.S. Grotocica. Survey Warer-Suppty Paper No. 
1190, 1 (1953). 

* Ibid. 

* Id. at 2. 

* Wis. Stat. § 144.03 (1955) reads in part: 

(6) It is declared that the public health, comfort, welfare and safety 
requires the regulation by the state of the use of subterranean waters of 
the state in the manner provided in this section. 
(7) In order to promote the conservation of underground water sup- 
plies, it is provided that no new, additional or reconstructed old wells 
shall be constructed, installed or operated to withdraw water from 
underground sources for any purpose or purposes whatsoever where 
the capacity and rate of withdrawal of any such well or wells singly 
or in the aggregate, or the total capacity or rate of withdrawal of 
old, new and reconstructed wells on or for use on one property is in 
excess of 100,000 gallons a day without first obtaining the approval of 
the state board of health. : 
(8) If the board finds that the proposed withdrawal at a rate of 
more than 100,000 gallons of water from any such well or wells will 
adversely affect or reduce the availability of water to any lic 
in furnishing water to or for the public; it shall either with- 
hold its BS ae or grant a limited approval under which it shall 
impose s conditions as to location, depth, , rate ‘of 


pumping ca) 
flow and ultimate use so that the water supply of any public utility 
engaged in furnishing water to or for the lic will not be impaired. 
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47 high capacity wells in 18 counties for such purposes.*° The 
possibility of future expansion in present uses and in connection 
with other crops should be considered in investigating the need 
for water conservation. 

Ground water in Wisconsin has not been completely free of 
regulation. But legal control has been limited. The State Board 
of Health must authorize construction of new, additional or re- 
constructed wells where the aggregate of pumpage of such wells 
on a given land exceeds a capacity of 100,000 gallons per day and 
will adversely affect or reduce the availability of water for a public 
utility in furnishing water to or for the public. The Fond du Lac 
cases show that high capacity wells that do not affect municipal 
supplies, but that do affect private wells, are unregulated. Wells of 
lesser capacity individually may not greatly affect the water supply, 
but in the aggregate their effect may be serious. However, the 
power to regulate those lesser wells does not exist under the statute. 
This lack of authority may seriously affect the whole program of 
water conservation. 

The statement of the court in the Huber case that water is being 
constantly replenished is true only to a limited extent. Of course 
water is being constantly replenished. But the problem is whether 
the rate of replenishment at a particular location in the aquifer is 
equal or greater than the rate of withdrawal. 

Despite the growing water problem in Wisconsin the Huber case 
has been a constant threat to proposed legislation. The Fond du 
Lac cases, though not reversing the Huber case, seem to offer some 
solution. 


The Fond du Lac Cases 


The fact situations in Fond du Lac v. Empire** and Menne v. 
Fond du Lac** were the same. The city of Fond du Lac, which is 
in one of the more serious water problem areas in the state, found 
that the water levels of the municipal wells were falling at an 
alarming rate and that present and future needs demanded that 
other sources be found. In the Town of Empire, a few miles dis- 
tant, the water table appeared to be relatively stable and the re- 
charge rate adequate. Desiring to tap that supply, if possible, the 





The board is empowered to issue such general or special orders as it 
deems necessary to insure prompt and effective administration of this 
section.” 
* Information secured Sam the records in the office of the State Board 
of Health, Madison, Wisc 
"273 Wis. 333, 77 NW 2d 699 
"273 Wis. 341, 77 N.W.2d 703 
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city secured options to purchase land in the town and commenced 
to drill test wells to determine if the speculations of the geologists 
were correct. At this point the townspeople, primarily farmers, 
fearing a lowering of the water table so as to require a deepening 
of their wells and an undermining of the water support of the 
town lakes, passed ordinances aimed at preventing the city from 
removing water from the township. The city counteracted by 
bringing an action for a declaratory judgment that the ordinances 
were invalid. The town demurred, was overruled and appealed to 
the Wisconsin Supreme Court. 

At the same time a companion case was brought in the form of 
a class action representing the residents, taxpayers and owners of 
real estate in three towns which would purportedly be affected by 
the proposed wells. The apparent basis of their argument was that 
irreparable harm would result to their rights in the water, that 
since the Huber case was outmoded and incorrect, the reasonable 
use rule should be adopted. and the city restrained from its pro- 
posed use. The city demurred to the complaint and was sustained 
by the trial court. Again the townspeople appealed. 

The two cases were decided together and must be read together. 
The court sustained the trial court in both instances, and rehear- 
ings were denied. In the Empire case the primary issue was the 
validity of the town ordinances. The court held that the ordinances 
were invalid since the matter of the water supply was a question 
of statewide concern.** Counties were bound by the principle that: 


The home-rule amendment was a direct grant of power to 
cities and villages but it did not give to the legislature any 
additional power to delegate legislative authority to cities or 
villages in matters primarily of state-wide concern.** 


Therefore: 


[W]here a matter affects the interests of local residents as well 
as the interests of the people in other areas of the state, the 
test to be applied in resolving the matter is that of paramount 
interest, and we deem that the interest of the people generally 
is paramount to that of the residents of the town of Empire.** 


Finding no authority for the ordinances either under the home- 
rule amendment or under chapter 61** of the statutes, the ordi- 
nances were held invalid. 





"Id, at 338, 77 N.W.2d at 701. 
“Id. at 337, 77 N.W.2d at 701. 


* Id. at 338-39, 77 N.W.2d at 702. 
“ Statutes governing villages. — 
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The court then characterized the Huber case in a fashion nar- 
rowing its constitutional significance: 


The court held that the legislation in question was in no sense 
a condemnation law nor could it be sustained as a proper 
exercise of the police power, because it did not pretend to 
serve any public interest but was for the purpose of promoting 
the welfare of one citizen by preventing his neighbor from 
using his own property. So much of the decision in the Huber 
Case as is applicable to the facts before us is controlling, and 
is the general law of the state. 


The ordinances or the town of Empire conflict with these gen- 
eral laws of the state, and that is a second reason for holding 
that they are invalid.** 


The rule of the court is commendable insofar as it held that the 
question of water supply is a matter of state-wide concern. Allow- 
ing each political subdivision in the state to regulate the use 
and removal of water from within its boundaries would produce 
chaos. The court recognized that water basins do not pay attention 
to town, city or even state boundaries. This recognition of the 
complexity of the problems may partially explain why the Menne 
case rejected the reasonable use rule. The complexity and number 
of problems and interests involved are such that the questions are 
more properly assigned to legislative and administrative agencies. 
The court indicated that it may be more likely to hold valid a 
statute based on legislative-sponsored studies: 


The legislature has further shown its interest in the matter 
by appropriating money for a study of the subject by a 
ground-water working group of the natural resources commit- 
tee of state agencies. Other studies are being made by the 
United States geological survey and the University of Wiscon- 
sin. Presumably, when the legislature receives what it considers 
to be sufficient information it will enact laws that will permit 
some state agency to regulate the use of subterranean and 
other waters.** 


Invoking stare decisis, in the Menne case the court also refused 
to apply the reasonable use rule because the Huber decision had 
long stood on the books, had not been challenged by legislative 
effort, and represented a rule of property.*® Then the court added: 


We know that the legislature is studying the problem and we 
* 273 Wis. 333, 340-41, 77 N.W.2d 699, 703 (1956). 


* Id. at 338, 77 N.W.2d at 701. 
*” Menne v. Fond du Lac, 273 Wis. 341, 345, 77 N.W.2d 703, 705 (1956). 
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can expect such legislation as it deems advisable in the interests 
of all the people in the state.*° 


The latter statement seems to partially explain the stand taken by 
the court. Read with other statements previously referred to in 
the Empire case, the court seemed to be saying that the policy ini- 
tiative was properly with the legislature and indicating that it 
would be sympathetic to general laws dealing with water problems 
within the state, rather than based upon the issues in particular 
localities. Noting indications that the legislature was giving serious 
consideration to the complicated water problems, the court may 
have felt that the cases before it offered it inadequate information 
or representation of interests, and hence that it could not be confi- 
dent that a mere change to the reasonable use rule would be a prop- 
er solution. For under that rule it would fall upon the court to make 
the determinations of reasonable uses, still faced with inadequate 
information or representation of interests in the individual cases. 
The real solution would be legislation and administrative regula- 
tion. By invoking stare decisis and maintaining the status quo, 
while indicating likely favor toward legislation, the court gave 
impetus to the whole field of ground water legislation. 

This interpretation may be questioned in view of the statements 
in the Empire case that so much of the police power doctrine of 
the Huber case was there controlling. However, the facts in the 
Huber and Fond du Lac cases indicate that the legislation in both 
instances was aimed at regulating a particular water use. 

In the Huber case Merkel drilled his wells in 1899 and 1900. 
The artesian well law was introduced as Assembly Bill No. 273 on 
February 7, 1901 by Assemblyman Duerrwaechter, the sole assem- 
blyman from Washington County, where the Huber and Merkel 
properties were located.*t Though the court did not so state, the 
inference is that the law was passed to handle the situation in 
Washington County, even though it purported to affect all the 
artesian wells in the state. 

The ordinances involved in the Fond du Lac cases presented a 
parallel situation. Though purporting to affect all wells of a given 
size in the town and any removal from the town, the ordinances 
were specifically aimed at the city, just as the artesian well law 
was aimed at Merkel. In this light one might read the significance 
of the court’s statement that insofar as the Huber case was applica- 
ble to the facts of the case it was the law of the state. 





* Ibid. 
“Wis. A. Jour. 223 (1901). 








March} COMMENT 319 


In the Menne case two justices dissented.*? In their view Huber 
had been sufficiently discredited and criticized to make it the duty 
of the court to expressly overrule the case and adopt the reason- 
able use rule. However, as the majority opinion pointed out, the 
most objectionable part of the Huber opinion—on the effect of 
malice and waste—was not an issue in the Menne case. This em- 
phasis of the majority may carry some innuendo that if that ques- 
tion arose again, the court might then reject that aspect of Huber. 

The Huber case is then still the law of Wisconsin, though it 
may be limited if a person acts with malice in the diversion of 
water. Under its doctrine the court will not give effect to laws 
regulating specific local water use problems. The court seems 
likely to be more hospitable to statutes passed as a result of well- 
grounded studies of the public needs and interests in ground water. 


FUTURE GROUND WATER LEGISLATION 


With the field opened for comprehensive water legislation, ques- 
tions arise as to what form the legislation should take. Should 
regulation of all water, ground and surface, be placed in one 
agency? Should present agencies be utilized, or should a new 
agency be formed? How shall the regulation be adapted to the 
varying needs throughout the state? Shall there be any absolute or 
conditional priorities in uses? How shall the problem of malice 
and waste in the Huber case be met? How can one insure the 
constitutionality of the statute, if possible? 

Regulation must be planned in light of the science of hydrology, 
more specifically, the hydrological cycle. Water passes from bodies 
of water and the earth’s surface into the atmosphere, and then back 
to the earth again. Some of it flows overland in defined or unde- 
fined channels (surface water); some of it passes into the earth 
itself, mostly as ‘percolating waters” and a small portion as 
ground waters in a defined channel. Ground water then progresses 
toward outlets, to the surface and thence aloft once more. Since 
all water is part of this cycle, this constant cycle must be considered 
in any plan to control water. 

The conclusion from the above premise is that control of all 
water supplies should be integrated and centralized. Time and 
space considerations limit this discussion to the problems of ground 
water control. However, one should not lose sight of the overall 
objective. 

Law which commits control of the different types of waters to 
different agencies, dependent upon where the water is or in what 
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condition it is found, does not conform to the scientific fact that 
all water is part of one cycle. Different agencies may provide dif- 
ferent policies for the control of water, serving to defeat each other. 
Thus, while one agency seeks to maintain a constant water level 
in a lake, another agency may provide for unlimited pumping in 
the areas around the lake, tending to remove the hydrological sup- 
port of the lake and to lower its water level. Such conflicting water 
control is not much better than no control at all. The basic prin- 
ciple seems to be that sound, coordinated policies must be form- 
ulated and that experience has shown that this can be best accom- 
plished by one agency. One agericy must be responsible for the 
formulation and implementation of the policies and programs. 

Presently both the State Board of Health and the Public Service 
Commission are responsible for administration of water control. 
One view would vest the whole matter in the Public Service Com- 
mission,** since it has been responsible in the past for such surface 
regulation as has been achieved, controlling the construction of 
dams and the diversion of surface waters. The Commission also 
controls municipal water utilities to a limited extent.‘** The State 
Board of Health entered the picture through the regulation of well 
drillers because of its concern over pollution and because the legis- 
lature required it to administer the high capacity well permit law.** 
As a result, probably that department is presently more acquainted 
‘with the ground water problems than any other single department. 
However, except for the water pollution problem, the regulation 
of water seems to be outside the normal duties of that department. 
Water control would appear to be more properly in the Public 
Service Commission from a functional point of view, if the choice 
is between these two agencies. And even in the pollution field the 
agency in charge of water control should be primarily responsible 
with provision for representation of the State Board of Health in 
the formulation of policies governing that field. 

If one agency is selected, some provision must be made for other 
interested governmental agencies to be represented, at least at the 
stage of formal hearings. Aside from issues of health, there are also 
wild life needs, interests of power and light, recreational interests, 


* Menne v. Fond du Lac, 273 Wis. 341, 346, 77 N.W.2d 703, 705 (1956) 
(Justice Currie joined in Chief Justice Fairchild’s dissent) . 

“Coates, Present and Proposed Legal Control of Water Resources in Wis- 
consin, 1953 Wis. L. Rev. 256, 282. 

“a Wis. Stat. § 196.02 (1955). Wis. Adm. Code § PSC 184.02 requires 
a water utility to secure a certificate from the Commission to construct or 


operate a new well or pumping WT 
“Wis. Stat. § 144.03(6),(7), (8) (1955). See note 29 supra for text. 
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and farming and industrial needs. Agencies representing these 
interests should have some outlet of expression in the formulation 
of water policy. 

The use of an existing agency may be the simplest and least 
expensive, but there is no present agency with the proper facilities 
or manpower to do the job as it must be done. Legislators must 
consider that selecting a present agency may result in selecting 
predetermined ideas as to policies of water control. 

One of the largest problems to be faced in any draft of water 
legislation is the formulation of some system which adapts to the 
varying water problems in the state. Some areas of the state do 
not presently require intensive regulation, while others do.** The 
imposition of regulation where it is not needed not only causes 
dissension among those affected, but may ruin the whole program. 
The present high capacity well regulation probably is sufficient 
in many areas; here the regulation of lower capacity wells would 
only produce antagonism among well-owners and unnecessarily 
increase the cost of the program. Furthermore, since the court 
maintains that a landowner has a property interest in the water, 
unnecessary regulation would perhaps be held unconstitutional for 
want of a sustaining public purpose.*® In contrast there is suf- 
ficient public interest in maintaining control over high capacity 
wells. 

The incorporation of the present high capacity well regulation 
does not solve the problem of regulation in serious problem areas 
where pumpage from smaller wells seriously contributes to the 
problem. One solution would be to authorize the controlling 
agency to declare certain areas critical ground water areas. A 
study of supplies, needs and problems of the area would be a pre- 
requisite to a determination of a critical area.‘? Therefore, such 
legislation should make general findings of a water problem sufh- 
cient to require some regulation and provide for studies as to 
specific problems. The statute should specify criteria to be used 
in determining the existence of a critical area; the agency being 
required to make specific findings of the existence of the criteria 
before declaring a critical ground water area. Upon such a declara- 
tion, persons, corporations and government subdivisions within the 





“See discussion in text at pp. 312-15 supra. 

“The requirement of information to be used in determining the feasibility 
and need of regulation in the area is probably valid in any case. 

“ The court indicated in the Fond du Lac cases that legislation based upon 
serious study would be favorably received. The reception to be given to less- 
carefully drafted legislation is not clear. ? 
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area should be required to secure permits to construct or recon- 
struct wells. The agency could determine the controlling policies 
for the area and grant or deny permits pursuant thereto. The divi- 
sion of the state for administration into smaller areas would make 
it easier to formulate policies to meet varying needs. 

Though all wells in the critical areas should be subject to reg- 
ulation, probably certain priorities would have to be specified in 
order to meet the constitutional requirements of a public purpose. 
Since the court has found that a property right does exist in water, 
it would seem that to deny entirely all uses, including domestic 
uses, would be very difficult to justify.** Therefore, the statute 
should declare as a policy that domestic uses be given priority, but 
that such uses be limited to reasonable amounts and consistent 
with insuring neighboring domestic uses. Beyond this basic prior- 
ity, since the needs of areas may vary due to innumerable factors, 
the best solution would be to leave the question to the agency in 
each case. 

At present there is no provision for a formal hearing for high 
capacity well permits. If regulation was increased with correspond- 
ingly greater limitations on uses, a more formalized hearing should 
be provided both in the case of high capacity well permits and 
the determination of critical water areas. In the case of high 
capacity permits a formal hearing would be unnecessary unless an 
interested party requests the same. But the importance of a de- 
termination of a critical water area requires that a formal hearing 
always be provided. 

In all hearings a provision should be made for notice to all 
interested government agencies, government subdivisions and in- 
terested persons. Publication in the area affected plus notice mailed 
to such interested persons as might be known would fairly safe- 
guard private interests. 

Upon the conclusion of the hearings the agency should be re- 
quired to make specific findings of fact and give a formal opinion, 
informing the people of the area of the policy followed in that 
instance and providing a basis for appeal. A declaration of a crit- 
ical water + <a should be filed with all the registers of deeds in 
counties within the area, defining the boundaries, giving notice to 
subsequent purchasers of land. 

Any new measure must embody some policy toward the position 

“In Ohio Oil Co. v. Indiana (No:1); 177 U.S. 190 (1900) the United 
States Supreme Court stated that though regulations may be placed on the 


extraction of oil and gas where the landowners have a common interest in 
the same, a complete prohibition may be unconstitutional. 
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of prior users relative to the needs and demands of subsequent 
users. It seems reasonable that present uses should not be limited 
or prohibited unless it is necessary for the accomplishment of the 
purposes of water regulation. A strict rule of prior appropriation 
should not be adopted, but some assurance should be given to 
prior users who may have invested considerable funds based on a 
belief of a continued water supply. The solution might be the use 
of conditional permits. Where the granting of a permit for a 
well may cause prior wells to run dry, the practical adjustment 
could be left to the agency. In granting permits the agency could 
condition the permits on some adjustment being made with other 
well owners to insure that they be reasonably assured of a con- 
tinued supply of water, consistent with the general policies of the 
water law.*® The importance of a subsequent use may be such 
that no condition would be imposed. 

Finally, there is the problem of the Huber case with its author- 
ization of water waste with malicious intent. This could be solved 
by a legislative declaration that such waste and malicious uses 
are nuisances, if as a result there is a depletion of the water supply 
to the deprivation of other beneficial uses. 


KNOWLEDGE, FActT-FINDING, CONCEPTUALIZATION AND 
WISCONSIN GROUND WATER LAW 


Fact-finding, a prerequisite to any rational decision, is of peculiar 
significance in the judicial process in the common law system, 
where the law develops by determining specific disputes before 
the court and later analogizing or distinguishing future cases to 
reach the same or a different result. Conventional emphasis in 
the study of the judicial process has been on the problems of finding 
the immediate facts of the parties’ behavior in the transactions 
giving rise to the particular dispute. But, underlying the doc- 
trines of law which the court either finds in existing authoritative 
materials or which the court develops as the framework within 
which the dispute shall be resolved, are conceptions of the more 
general facts of life in the community which give meaning to the 
adoption of one rule of law rather than another. The Huber case 
points up the critical importance of the adequacy of the processes 
by which judges perceive these more general facts whereon rules 
of law must rest. 





“For procedural purposes the agency should be given such additional 

powers as are necessary to carry out the purposes of and the directions of 

the legislation. Some powers are the rights to administer oaths, take testimony, 
issue subpoenas and compel the attendance of witnesses. 
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As the general facts are understood and perceived by the court, 
so the parties and the public determine to a great extent the deci- 
sion and its social desirability. Later re-evaluation of general facts 
of community life in light of later advances in knowledge and 
social outlook and needs, resulting in a different perception of the 
same fact situation, may cause the decision to be completely un- 
acceptable, failing satisfactorily to settle disputes according to 
social needs and failing to meet current concepts of justice. 


In early ground water cases the English judges—under the spur 
of the need to settle immediate disputes even in the absence of 
adequate scientific facts to conform their decisions to reality— 
allowed the surface owner to use all the ground water he could 
reduce to possession. Unable to determine a causal relationship 
between the owner’s pumping and another’s failing water supply, 
the court in Acton v. Blundell feared that to protect the first ap- 
propriator might make the subsequent appropriator liable to well 
owners for miles around. The court held that there could be no 
diversion of interests as in surface streams because “no proprietor 
knows what portion of water is taken from beneath his own soil: 
how much he gives originally, or how much he transmits only, or 
how much he receives. . . .”5' The same sense of inadequacy of 
knowledge to make divisions of water rights was expressed in 
other English®* and American cases.** The courts, not knowing 
the true course, the amount or the character of the flow of the 
water percolating through the earth, decided not to impose any 
limitations on an owner’s use.** An absolute property right in the 
use of percolating waters, similar to rights in solid minerals, was 
adopted, and rules comparable to riparian rights in surface streams 
were rejected.*® 

Faced with the same problem, other courts reached a different 
result. New Hampshire applied the reasonable use rule and was 
not perturbed by a lack of knowledge, especially since the direction 
and flow of percolating waters was usually obvious.** The New 





”12 M.6W. 324, 152 Eng. Rep. 1223 (1843). 

* Id. at 350, 152 Eng. Rep. at 1233. 

*° Ewart v. Graham 7 H.L. 349, 11 Eng. Rep. 140 (1859). 

* Chatfield v. Wilson, 28 Vt..49 (1855). 

“The Huber case admitted that if there were a defined underground chan- 
nel, a division of rights comparable to riparian rights in surface waters would 
be imposed. Unless the basic assumption of the text is adopted, there is little 
justification for the distinction. 


* As in the case of defined underground streams, the court felt sufficient 
evidence was available to make the necessary division of rights in surface 
streams. 
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York court limited an owner's use where the resulting diversion 
of the neighbor’s supply might reasonably be anticipated on the 
known facts.57 Even before the Huber case the courts began to 
recognize that a refusal to make equitable diversions of water 
rights was unsupportable, at least where a causal relationship be- 
tween diversion and injury could be shown. 

However, in 1903, the science of hydrology had not advanced to 
the extent that the scientist could give fairly accurate scientific in- 
formation on the direction and flow of the water.*® To that extent 
the Huber case can be understood, except for the fact that the 
causal relationship between diversion and injury had been estab- 
lished. The court did not specify in the opinion if the decision 
was the result of insufficient information, though Merkel’s counsel 
did argue the issue in his brief.’® 

The science of hydrology has advanced a good deal since the 
early cases. Information and techniques in ground water study 
have so improved that one observation states: 


[Ijn light of present-day knowledge, “the existence and gen- 
eral course of the flowing or moving body of water” can be 
determined as readily for the water percolating throughout 
an extensive “basin” or valley as for ground water flowing in 
a restricted subsurface channel.*° 


Other scientists agree that the necessary information is available.* 
One engineer sees part of the blame for the failure of the courts 
to recognize many recent developments in hydrology as vesting: 


partly with the courts themselves, who for their knowledge of 





* Bassett v. Salisbury Mfg. Co., 43 N.H. 569 (1862); Swett v. Cutts, 50 
N.H. 439 (1870). 
* Smith v. Brooklyn, 18 App. Div. 340, 46 N.Y. Supp. 141 Sy Dep't 1897); 
Forbell v. City of New York, 164 N.Y. 522, 58 N.E. 644 (1900). 
aw is essentially a new science. ...” and “our present knowledge 
of he subject is indeed fragmentary and incomplete. ” Meyer, Hypro.ocy 1 
(192 
ma “bast for Appellant, pp. 8-15, Huber v. Merkel, 117 Wis. 355, 94 N.W. 
” Tolman and Stipp, Analysis of Legal Concepts of Subflow and Percolat- 
ing Waters, 65 PRocEEDINGS OF THE AMERICAN SOCIETY OF CIVIL ENGINEERS 
1687, 1701 (1939). 
" Baker, Analysis of Legal Concepts of Subflow and Percolating Waters, 
66 PROCEEDINGS OF THE AMERICAN SociETy OF CiviL ENGINEERS 378 (1940). 
“The two decades 1920 to 1940 have seen a great accumulation of factual 
information upon this topic, a material increase in the knowledge of 
causes and effects of the occurrence and behavior of ground water, as 
well as a great improvement in the techniques of collecting basic aut 
relative to ground water.” 


“Current knowledge and technique in ground-water ier | y allow the 
determination, with a reasonable degree of accuracy, of the quantity 
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a very complicated technical subject, rely too greatly — 
legal decisions written by men who, though well grounded in 
the law, are not familiar with the fundamental principles of 
ground water hydrology.*? 


One source of the newer information relevant to ground water 
cases is the well-drilling records, which assist in a determination 
of the strata which form the aquifer, whether two different wells 
tap the same strata, the slope and direction of the slope of the 
strata, and the permeability of the aquifer. From this information 
the rate and direction of flow can be determined. 

Information collected from well-drilling records can be supple- 
mented and clarified by pumping tests. These tests establish the 
causal relationship between pumping and the drop in the piezo- 
metric level®* in the area. In pumping tests water is taken from 
one well, the test well, and no water is pumped from surrounding 
wells in the studied area, removing the chance of error. Measure- 
ments of the water level are made in the test well and the surround- 
ing wells to determine the drawdown during pumping and the 
recharge after it has ceased. With the information thus obtained 
the scientist can determine the coefficient of transmissability of 
the aquifer by the use of Thiem and non-equilibrium formulas.“ 

By the use of information obtained over a period of time, the 
total of which is cumulating with the years, the scientist can deter- 
mine the estimated ground water reserve, the effect of present 
pumpage on the supply, and the future anticipated drawdown 
based upon estimated future pumpage.* 

Ground water is no longer a mystery which can defy the de- 
termination of the courts. Today the geologist and hydrologist 
can determine rather accurately the effect of one person’s pumpage 
on his neighbor’s supply. Though the scientist would be the last 
to claim the determinations can be made with 100 per cent accur- 
acy,®* proof sufficient to show a reasonable causal relation would 
satisfy due process of law. 





of ground water which may be diverted safely from a ground-water 
body over a given period of time without exceeding the supply of 
water which the body will receive during such time; and from such a 
determination the question of the probable dimunition of supply necessary 
to satisfy the superior rights may be settled.” Jd. at 380. 
“Id. at 378. 
* The level to which water will rise in a well under its own pressure head. 
“Foley, Welton, Drescher, Ground Water Conditions in the Milwaukee- 
Waukesha Area, Wisconsin, GEOLOGICAL Survey WATER Suppty. Paper No. 
1229, 67-78 (1953). 
“Id. at 80-86. See also note 61 supra. 
“Tolman and. Stipp, Analysis of Legal Concepts of Subflow and Perco- 
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The failure of the court in the Huber case to indicate any felt 
need for more facts may be taken to show that the court did not 
believe that it needed more facts, that more facts were unavailable, 
or that, if more facts were available, that counsel failed to present 
the same and the court felt no obligation to seek more data on 
which to base a decision. In view of the contemporary state of 
knowledge of hydrology, probably the facts were unavailable to 
the court. If that was the situation, then the court should have 
so stated in that fundamental policy determination. So qualified, 
there would be little difficulty changing the rule in light of the 
progress in hydrological methods. 

The problem of fact-finding seems reflected in the Fond du Lac 
cases. The court might have adopted a reasonable use rule, but 
the expense to individual well owners of scientifically proving the 
causal relationship and the complicated factual determinations in- 
volved may have prompted the court to its decision to leave the 
question to the legislature, especially since the legislature had 
given indications of an intent to enter the field of water regulation. 

Conceptualization also had its effect on Wisconsin water law. 
In its attempts to regulate men’s relations in society, law must use 
words to express its ends and means. Unless words and ideas are 
accurately defined and understood, law can become the slave rather 
than the master—means may become ends and defeat the primary 
ends with which they conflict. The Huber case reflects an inade- 
quate and incorrect conceptualization of the institution of “prop- 
erty” and the nuisance concept as a limitation on property. 

“Property” is a shorthand concept for a body of legal determina- 
tions of the allowed frame of actions in the access to and the use and 
distribution of economically valuable things in order that these 
resources may contribute to the fulfillment of human life.** This 
body of doctrine has both principles of flexibility and rigidity. To 
protect a man in his possession and to prevent arbitrary taking of 
property, rigid absolute property ideas developed with requirements 
of compensation for a taking. But early flexible principles of 
nuisance law developed to limit uses where there was an unreason- 
able interference with another’s use and enjoyment of his land 
and possessions. Of primary importance in selecting between these 





lating Waters, 65 PROCEEDINGS OF THE AMERICAN SOCIETY OF ClivIL Deeniens 
1687) 1697 (1939) 

*Horack & Noran, Lanp Use Controts 1-2 (1955); Moore, The 
Emergence of New Property Concepts in America, 1 J.. LEGAL AND Pot. Soc. No. 
aad fart naa Gamates Conceptions: of Property in Law, 86 U. Pa. 
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theories are the ends sought to be obtained. The ends are based 
upon sociological, political, economic and philosophical tenets 
which this paper does not attempt to explore. But no matter 
which ends are selected, it is important that they be kept in mind 
in the making of a decision, rather than being lost in the forest 
of theories. 

Pursuant to the plaintiff's complaint, one of the primary issues 
in the Huber case was whether malicious use of ground water to 
the deprivation of the plaintiff constituted an abatable nuisance. 
However, the court never mentioned the term in its decision, de- 
ciding the case strictly in terms of percolating water law which 
had developed without reference to the nuisance concept, even 
thought it was directly applicable. 

Nuisance is a tort in which the actor uses his property so as to 
cause an unreasonable interference with another’s use and enjoy- 
ment of his property.** It protects a right in the use and enjoyment 
of property as trespass protects the right of possession. The basis 
of nuisance is the maxim “so use your own property in such a 
manner as not to injure that of another.’** 

The nuisance concept existed long before the nineteenth century 
absolute property concepts. The assize of nuisance existed as early 
as the thirteenth century.’° Basically it allowed an owner to use 
his property as long as it did not create an unreasonable interfer- 
ence with another’s use and enjoyment, the reasonableness to be 
measured by balancing the utility of the conduct with the extent 
and seriousness of the interference.’ This is not necessarily con- 
tradictory of a concept of property, if property is conceived as a 
means of satisfying the economic and psychological needs of society 
consistent with the integrity and needs of the individual. In both 
concepts there is a basic balance of rights and interests, though this 
may often be difficult to establish because allowing certain indi- 
viduals rights usually involves a cost on the part of some other 
individual or group rights. The court in the Huber case never 
reached this sophistication; this may be partially due to the fact 





* Prosser, Torts 578 (1941). 

@6-A AmeErICAN LAw OF Property § 28.22 (Martz ed. 1954). This same 
maxim was the basis of the reasonable use rule. Bassett v. Salisbury Mfg. Co., 
43 N.H. 569 (1862); Swett v. Cutts, 50 N.H. 439 (1870). 

™ Prosser, Torts 550 (1941); McRae, The Development of Nuisance in 
the Early Common Law, 1 U. Fta. Rev. 27 (1948). 

™“In other words a balance of reasonable users as between owners of 
neighboring properties must be struck, and any use of land by one of the 
parties which is in violation of this balance, unreasonably interfering with the 
rights of enjoyment of the others, is a nuisance, a wrong punished by the courts 
since the beginning of the common law.’” WaLsH, Equity 170 (1930). 
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that previous water law cases also lacked the same outlook. 

In the Huber case the court treated property as an end in itself. 
Merkel had an absolute property right—whether in the water itself 
or in the right to extract water, the court did not decide. If the 
right was truly absolute, then there was no need to balance the 
cost to the public or to some other person with the cost or gain to 
Merkel. For then it was a self-evident goal of the law to protect a 
person’s interest at all cost. The result was that Merkel was allowed 
to exercise his rights without any socially acceptable benefit to 
himself but with considerable harm to others due to Merkel’s 
malice. 

The nuisance and absolute property doctrines, when carried to 
their logical extremes, are basically contradictory; opposite results 
can be reached depending upon which theory is selected. Absolute 
property was stressed in America toward the end of the nineteenth 
century and expressed itself in Wisconsin ground water and spite 
fence laws. Therefore, in spite of the basic limitation to reason- 
able use in nuisance law, an owner could act solely from malicious 
motives without any economic or social benefit to himself or society 
without incurring liability. The court said that “the exercise of a 
property right cannot be affected or curtailed by a malicious 
motive.”*? 

The rule that motive is immaterial shows an incorrect concep- 
tion of nuisance law. A nuisance, the invasion of the right to use 
and enjoyment of property, may involve intentional, negligent or 
ultrahazardous acts, with liability to be determined by rules appli- 
cable to each type of act.”* Therefore, if there is an invasion of 
the use of property of another, motive is material to decide whether 
a specific intent to do injury or an act is present. Though this 
has not always been the procedure of the courts in nuisance cases, 
partly due to the separate growth of nuisance from general tort 
law, more recent studies have fostered such an analysis. The Re- 
statement of Torts would make intent, negligence or ultrahazardous 
conduct an element of the action, calling it the tortious invasion 
of one’s right to =? use and enjoyment of his land and eliminating 
the term “nuisance.’ 





“So closely does the law of England enforce that excellent rule of gospel- 
morality, of ‘doing to others, as we would they should do unto ourselves.’ 
3 BLACKSTONE, COMMENTARIES *218. 
™ Huber v. Merkel, 117 Wis. 355, 363, 94 N.W. 354, 356 (1903). 
™ RESTATEMENT, Torts § 822 (1939); Prosser, Torts 578 (1941). 
* Id. at § 829: 
“Under the rules stated in §§ 826-828, an intentional invasion of an- 
other's interest in the use and enjoyment of land is unreasonable and 
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There are numerous cases and considerable literature on the 
issue of the effect of malice in tort actions. In the maze of cases it 
is helpful to categorize them according to the respective rights of 
the parties: first, where the defendant exercises a right and does 
or does not invade the rights of the plaintiff, and second, where 
the defendant does not exercise any right and does or does not 
invade a right of the plaintiff. Where there is no invasion of the 
plaintiff's rights, then no liability; where there is an invasion and 
no right exercised by the defendant, then liability. The real prob- 
lem is when there is an exercise of a right and an invasion of a 
right, which introduces the basic problem of a balance of interests 
of the nuisance theory. A consideration of cases prior to Huber 
indicates that a malicious motive was a basis for limiting an other- 
wise unlawful use of the defendant’s property where it injured 
the plaintiff in a use of his property. 

In Keeble v. Hickeringill™ the plaintiff set out decoys on his 
land to attract ducks, but the defendant fired guns upon his own 
land and frightened the ducks away. Finding the defendant liable, 
the court said that “where a violent or malicious act is done to a 
man’s occupation, profession, or way of getting a livelihood; there 
an action lies in all cases.”’* In a very similar situation a defendant 
was held liable even though he made his own livelihood in the 
same manner as the plaintiff."7 These cases indicate that though 
an actor has a right to hunt and fire a gun on his land, he might 
not act merely for the malicious purpose of harming his neighbor. 
The tort was an intentional invasion of the plaintiff's use of his 
land, and hence motive was important. The mere right of the 
defendant to use his land did not prevent liability. This con- 
formed to the nuisance concept of a balance of rights. 


Turning to the effect of motive in ground water law itself, the 
early English cases actually conformed to the nuisance doctrine in 





the actor is liable when the harm is substantial and his conduct is 
(a) inspired solely by hostility and a desire to cause harm to the other: 


or 
(b) contrary to common standards of decency.” 
*11 East 574, 103 Eng. Rep. 1127 (1809). 
" Id. at 576, 103 Eng. Rep. at 1128. In 11 Mod. 75, 88 Eng. Rep. 898, Holt, 
C. J., said, “[S]uppose the defendant had shot in his own ground, if he had 
occasion to shoot, it would have been one thing; but to shoot on purpose to 
damage the plaintiff is another thing, and a wrong... .” 

Carrington v. Taylor, 11 East 571, 103 a Rep. 1126 (1809). A 
similar result was reached where a defendant used fireworks to frighten away 
ducks enticed with corn by his neighbor. Ibottson v. Peat, 3 Hee, 644, 159 
Eng. Rep. 684 (1865). In the latter case a part of the court cited ‘the Chase- 
more case with ap al, though one justice thought the Carrington case was 
‘decisive authority. For othet cases on motive see Annot., 62 L.R.A. 673 (1904.) 
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fact because the parties involved both had reasonable uses.7 

The English cases did not go so far as to hold that malice was 
immaterial until the end of the nineteenth century.”? In America 
most of the earlier cases which held that malicious injury through 
water use was actionable were dicta, but the number of such dicta 
indicated a tendency of the majority of courts to apply restrictions 
on use, at least where malice was present.*° Not all courts agreed, 
and there were two lines of authority at the time of the Huber case. 

In ground water law the reasonable use rule was essentially based 
on the same maxim as the nuisance concept.*' The inception of 
the doctrine before the Huber case indicated that not all jurisdic- 
tions were adopting the absolute property concepts, but rather fol- 
lowed traditional rules limiting property rights.*? 

The decision of non-liability despite malice in Huber was not 
based upon a previous water law case, but by analogy with a spite 
fence case. Metzger v. Hochrein® was held to be decisive.** Since 





*§ Drainage: Broadbent v. Ramsbotham, 11 Ex. 602, 156 Eng. Rep. 971 
(1856) (undefined surface stream); Popplewell v. Hodkinson, L.R. 4 Ex. 248 
(1869); Grand Junc. Canal Co. v. Shugar, _~ 6 _ 4 aie 
Mining: Smith v. Kenrick, 7 C.B. 515, 137 E os. F (1849); Baird v. 
Williamson, 15 C.B. (n.s.) 376, 143 Eng. Rep. 831 ( 535: vail cokish Silver, 
Lead & Copper Mining Co. v. Harrison. L.R. 5 P.C. (9 (1873); West Cumber- 
land Iron and Steel Co. v. Ken oe 40 L.T.R. (n.s.) 703 (1879). 
ae Construction: The New River Co. v. Johnson, 2 El.6EI. 435, 121 ng 

164 (K.B. 1860); The Queen v. The Metropolitan Board of Works, 3 

BS. 710, 122 Eng. Rep. 266 (1863). 
Water Supe: The South Shields Waterworks Co. v. Cookson, 15 L.J. Ex. 
1 

The earlier American cases give the same indication: 
Domestic Use: Roath v. Driscoll, 20 Conn. *533 (1850); Mosier v. Caldwell, 
7 Nev. 363 (1872); Bloodgood v. Ayers, 108 N.Y. 400, 15 N.E. 433 (1888); 
Wheelock v. pease, 70 Vt. 162, 40 Ae. 41 (1897). 
Drainage: Coleman v. Chadwick, 80 Pa. 81 (187 ). 
Lentil Purpose: The Village of Delhi v. Youmans, 45 N.Y. 362 (1871). 
Mining: Wheatley v. Baugh, 25 Pa. 528 (1855); Haldeman v. Bruckhart, 45 
Pa. 514 (1863). 
Selling to Others: Hanson v. McCue, 42 cat 303 (1871); Farwell v. Sturgis 
Water Co., 10 S.D. 421, 73 N.W. 916 (1898). 

” Corp. of Bradford v. Pickles, [1895] A.C. 587, 11 Eng. Rep. 286. 


” Greenleaf v. Francis, 35 Mass. (18 Pick.) 117 (1836); Oe om Ae King, 
74 Me. 164 (1882); Waterworks Co. v. Jenkins, 62 Mo. ee. (1895); Mosier 
v. Caldwell, 7 Nev. 363 (1872); Wheatley v. Baugh, 25 aa 528 (1855): 
+ e’s Appeal, 106 Pa. 626 (1884); Collins v. Chartiers V. Gas Co., 131 Pa. 

143, 18 t 1012 (1890); Frazier v. Brown, 12 Ohio St. 294 (1861). But 

see Chatfield v. Wilson, 28 Vt. 49 (1855). 

*™ See note 69 supra. 

"56 Am. Jur., Wafers § 114 (1947); Annot., 29 A.L.R.2d 1354, (1953) 
and cases there listed. 

107 Wis. 267, 83 N.W. 308 hoe 5 

“ Merkel’s counsel did cite Corp. of Bradford v. Pickles, [1895] A.C. 587, 
11 Eng. Rep. 286 for the proposition that motive.in ground water diversion was 
immaterial, but the Wisconsin court did not mention the case. 
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the Metzger case was of such importance and since it was also 
based on absolute property concepts, a more detailed consideration 
is desirable. The case was of questionable authority in spite fence 
law and even more questionable when applied to water law. 

In Metzger an action was brought by a neighbor to abate a spite 
fence as a nuisance. The court refused to abate the fence in the 
absence of a statute prohibiting the same. Here again the court 
stressed the interests of the property owner in the use of his land. 


Lng ownership of land carried with it the constitutional 
right to enjoy such land in any way the owner sees fit, limited 
only to such external effects as diminish the physical enjoy- 
ment of adjoining property; that such right, regardless of the 
motive for its exercise, is a property right within constitu- 
tional protection. . . .°° 


The court recognized some limitations, but held these narrowly 
to such conduct as diminished physical enjoyment, and further 
narrowed its doctrine by a very strict interpretation of what con- 
stitutes physical enjoyment. Citing Wood on Nuisances, the court 
stated its own definition of a nuisance: 


Every unlawful use by a person of his own property in such 
a way as to cause injury to the property rights of another, pro- 
ducing material annoyance, inconvenience, discomfort, or 
hurt; and every enjoyment by one of his own property 
which violates the rights of another in an essential degree. . . .** 


Actually the cited text laid down a reasonable use test: 


[I]t is applied to that class of wrongs that arise from the wn- 
reasonable, unwarrantable or unlawful use by a person of his 
own property . . . working on obstruction of or injury to a 
right of another or of the public, and producing such material 
annoyance, inconvenience, discomfort or hurt, that the law 
will presume a consequent damage. [Emphasis added.]}** 


Both statements recognize a very familiar rule in nuisance law— 
acts which are normally legal may become nuisances. The latter 
statement further indicates that actual direct physical injury is 
not the scope of the nuisance law, but the Wisconsin court did not 
believe that shutting out of light and air was such a physical in- 
jury as to give rise to nuisance liability. 

The Metzger case cited as authority a number of cases for the 
rule that motive was immaterial in the exercise of a property right. 

™ Metzger v. Hochrein, 107 Wis. 267, 271, 83 N.W. 308, 309-10 (1900). 


Id. at 269-270, 83 N.W. at 309. 
* Woop, Nutsances § 1 (1875). 
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In one case, South Royalton Bank v. Suffolk Bank,** the defendant 
collected some outstanding bank bills and presented them for 
payment together so as to financially embarrass the bank. The 
court found the defendant not liable. The stated rule was that 
“malice alone will not support an action for a vexatious suit.”** 
The real reason seems to be that no right was invaded since the 
bank had contracted to pay the bills on demand. A comparable 
agreement between adjoining landowners could also change their 
rights in ground water.* 

In another cited case*! the New York court held that a de- 
fendant was not liable for maliciously constructing a spite fence. 
But subsequently the same court held a spite fence law constitu- 
tional.*? The same court was cited for the rule that a malicious 
diversion of ground water was not actionable,®* but that case was 
later overruled.** 

The Wisconsin court cited two spite fence cases which held 
malicious acts in the exercise of a property right were not action- 
able.** In contrast the useful purpose rule was established in 
Michigan.** The latter application was an application of the 
reasonable use rule to spite fence law. Unfortunately, at the time 
of the Metzger case other jurisdictions had not as yet accepted the 
rule. The Wisconsin court was probably correct in stating, “That 
doctrine . . . has very little support.”*? However, other jurisdic- 
tions subsequently changed from the absolute property rule to the 
useful purpose rule. Today with increased population problems: 


[I]t seems that there is now about an even division of authority 
on this question, and, if jurisdictions in which there are mere 
dicta on this question are disregarded, it might be said that a 
majority of the courts which have passed on the question are 


27 Vt. *505 (1854). 
® Id. at *509. The court did admit, however, that a man must use his rights 
with due regard for the rights of others. 
® Bower v. Sandford, 5 T.L.R. 570 (1889). 
* Mahan v. Brown, 13 Wend. 261 (N.Y. 1835). 
* Saperstein v. Berman, 119 Misc. 205, 195 N.Y. Supp. 1 (Sup. Ct. 1922). 
* Phelps v. Nowlen, 72 N.Y. 39 (1878). 
* Hathorn v. Natural Carbonic Gas Co., 194 N.Y. 326, 87 N.E. 504 (1909). 
** Bordeaux v. Greene, 22 Mont. 254, 56 Pac. (1899); Guest v. Reynolds, 
68 Ill. 478 (1873). 
* Burke v. Smith, 69 Mich. 380, 37 N.W. 838 (1888). 
™ Metzger v. Hochrein, 107 Wis. 267, 270, 83 N.W. 308, 309 (1900). 
“[P]rior to the decision in the Burke Case it was undoubtedly the major- 
ity rule, and perhaps an almost universal rule, that the motive with which 
a structure was erected could not be inquired into, though it injured an 
adjoining landowner. . . .” Annot., 133 A.L.R. 691, 692 (1941). 
See, eg. Honse] v. Conant, 12 Ill. App. 259 (1882); Bordeaux v. Greene, 22 
Mont. 254, 56 Pac. 218 (1899); Mahan v. Brown, 13 Wend. 261 (N.Y. 1835); 
Letts v. Kessler, 54 Ohio St. 73, 42 N.E. 765 (1896). 
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now of the opinion that spite fence structures serving no useful 
purpose constitute private nuisances where they injure the 
owner or occupant of adjoining premises.** 


In considering the reasonableness of the use, the courts appear 
more willing to consider the motive involved.** More and more 
the ideas of absolute property interests are receiving careful scru- 
tiny. Malicious use of property is becoming a thing of the past as 
far as legal protection is concerned. 


In the Metzger case the court cited as authority Rideout v. 
Knox,'° which held that the Massachusetts spite fence law was 
constitutional. Reference was made to Mr. Justice Holmes’ state- 
ment that in the absence of a statute there may be no liability for 
spite fences. Since the issue was not before the court it was dictum. 
Furthermore, the court stated, “But it is plain that the right to 
use one’s property for the sole purpose of injuring others is not 
one of the immediate rights of ownership.”?° Rideout thus indi- 
cated there were limits on the rights to use property. 


The conclusions are: the Metzger case was questionable when 
decided and even more so now; reasonableness of use has been a 
limiting factor on the use of a person’s property when it produces 
injury to others; malicious use without benefit to the actor is not 
a reasonable use; exceptions to the nuisance rules have been re- 
jected by the more recent decisions of various courts. 

The consideration given to the rule in the Huber case by other 
jurisdictions is a good indication of the unsoundness of the rule. 
First of all, the reasonable use rule has become the predominant 
American rule.’ More specifically, certain jurisdictions have re- 


* Annot., 133 A.L.R. 691, 692 (1941). 
For example, Hornsby v. Smith, 191 Ga. 491, 499, 13 S.E.2d 20, 24 
(1941) involving a spite fence action: 
“Thus it is our opinion that malicious use of property ogee. in | ia dnjery 
to another is never a ‘lawful use’, but it is in cry case unla 
right to the use of property is therefore a qualified rather than absolute 
right. When one acting solely from malevolent motives does injury to 
his neighbor, to call such conduct the exercise of an absolute right is a 
perversion of terms.’ 
148 Mass. 368, 19 N.E. 390 (1889). The Wisconsin spite fence statute 
is almost identical. Wis. Stat. § 280.08 (1955). 
™ Id. at 19 N_E. at 391. 
® Sloss-Sheffield Steel & Iron Co. v. wie 231 Ala. 511, 165 So. 764 
(1936); Cason v. Florida Power Co, 74 Fla. 1, 76 So. 535 (1917); aaenen v. 
a Lick Springs Hotel Co., 163 Ind. 687, 159 N.E. 849 (1904); Barclay v. 
Abraham, 121 Iowa 619, 96 N.W. 1080 (1903); Sycamore Coal Co. v. egg 
292 Ky. 168, 166 S.W.2d 293 (1942); Stillwater Water Co. v. Farmer, 89 
Minn. Se, 93 N.W. 907 (1903); a v. Quinlan, 45 Mont. 521, 124 Pac. 512 
(1912); Meeker v. East nge, 77 N.J.L. 623, 74 Atl. 379 (1909); Hathorn ‘v. 
Natural Carbonic Gas Co., 194 N-Y. as 87'N.E. 504 (1909); Rouse v. Kinston, 
188 N.C. 1, 123 S.E. 482 (1924); Canada v. Shawnee, 17 ‘Okla. 53, 64 P.2d 
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fused ‘the Huber rule.*% Most of the cases adopting the English 
rule were decided prior to Huber;* most of the reasonable use 
rules are subsequent.’®> Treatise writers have not been receptive 
to the rule.’ No case has been discovered which followed the 
decision. 

The effect of conceptualization was also felt in the constitutional 
question of the Huber case. The stress placed on absolute property 
rights caused the court to reject analogous cases which found a 
public interest in natural resources and allowed fairly stringent 
regulation.’°”’ The Huber case is opposed to sound authority that 
a state may exercise the police power to conserve its natural re- 
sources. *°* 

Valid police regulations to conserve resources are not new to 
Wisconsin.’® Statutes regulating fish and game,'° timber lands,™' 
trapping and raising of fur-bearing animals‘? have all been upheld. 

In other jurisdictions statutes regulating the extraction of gas 





694 (1936); Horne v. Utah Oil Refining Co., 59 Utah 279, 202 Pac. 815 (1921): 
Patrick v. Smith, 75 Wash. 407, 134 Pac. 1076 (1913); Drummond v. White 
Oak Fuel Co., 104 W. Va. 368, 140 S.E. 57 (1927). 

** New York, to which the Huber case referred for suppport, flatly rejected 
the decision. Hathorn v. Natural Carbonic Gas Co., 194 N.Y. 326, 87 NE. 
504 (1909). Iowa could see no good reason to the rule. Barclay v. Abraham, 121 
Iowa 619, 96 N.W. 1080 (1903). 

™ Annot., 55 A.L.R. 1385 (1928). 

 Annot., 29 A.L.R.2d 1354 (1953). 

3 FARNHAM, WATERS AND Water RiGcHts § 935 (1904). Speaking of 
the Huber case, he wrote: 

“There is absolutely no principle on which that decision can be founded. 
It is opposed to good morals, good sense, and all common-law principles 
which are applicable to analogous subjects, and the later and better 
considered cases are beginning to recognize correlative rights in perco- 
lating waters and confine landlords to a reasonable use of it.” 

™ Annot., 24 A.L.R. 307 (1923). 

“* The numerical authority, at least: 

“is to the effect that not only adjoining landowners, but the public at 
me have an interest in the preservation of natural resources of land. 
s as gas, oil, timber, subterranean waters, etc., sufficient to justify 
appropriate legislation to prevent exploitation or waste thereof by the 
owners of Jand on which they are found.” Annot., 24 A.L.R. 307 (1923). 
*” Bittenhaus v. Johnston, 92 Wis. 588, 598, 66 N.W. 805, 807 (1896): 
Jegislation has been held valid 
“‘to prescribe regulations to promote the health, peace, morals, educa- 
tion, and good order of the people, and to legislate so as to increase the 
industries of the state, develop its resources, and add to its wealth and 
prosperity. 

™ Tbid. 

™1 State ex rel. Owen v. Donald, 160 Wis. 21, 158-59, 151 N.W. 331, 377 
(1915) (Wilson, C.J., concurring opinion. “[T]he acquisition, preservation, 
and scientific care of forests and forest areas by the state ... is pre-eminently a 
public purpose.” 

™ State v. Nergaard, 124 Wis. 414, 102 N.W. 899 (1905). Geer v. Con- 
sections 161 U.S. 519 (1896) contains a good legal history of regulation in 

s field. ‘ 











336 WISCONSIN LAW REVIEW [Vol. 1957 


and oil,'** of surface water and underground waters,'* or removal 
of stone, gravel and sand from a seashore'’® were all held valid 
exercises of the police power. 

Yet the Wisconsin court stressed property interests in Huber. 
Failing to recognize the importance of water as a natural resource, 
it held ground water was not a proper subject of regulation, at 
least not in that instance. 

Conceptualization defeated the analogy drawn between oil and 
water resources. Huber cited Ohio Oil Co. v. Indiana (No. 1),1% 
in which a defendant was sought to be enjoined for allowing 
natural gas to escape contrary to an Indiana statute. The Indiana 
court had granted an injunction, making an analogy between those 
resources and wild animals.’** In the latter instance title did not 
vest in individuals until reduced to possession, and until such time 
the state held the interest in trust for the people in common. At 
least landowners had a common interest in gas. The Supreme 
Court held the statute constitutional since each owner had some 
interest in the property. The state could not absolutely prohibit 
the taking of oil and gas, as the state could do in the case of wild 
animals. 

Wisconsin had a comparable common law with reference to wild 
animals.''® But the court was not convinced by the natural gas 
cases, stating inter alia, there was no common interest in ground 
water in Wisconsin, but rather that there was an absolute prop- 
erty interest in the water. The court stated that its rule was unan- 
imous, but no support was given for the statement. Previously 
other courts rejected such a rule."® Subsequent cases were also 
contrary to the Wisconsin court.'?° 





*8 Ohio Oil Co. v. Indiana (No. 1), 177 U.S. 190 (1900); for the state 
court decision see: State v. Ohio Oil Co., 150 Ind. 21, 49 N.E. 809 (1898). 
For further cases on oil and gas regulation, see: Lindsley v. Natural Carbonic 
Gas Co., 220 U.S. 61 (1911) (prohibiting the withdrawal of gas from mineral- 
water strata); Walls v. Midland Carbon Co., 254 U.S. 300 (1920) (carbon- 
black statute); Bandini Co. v. Superior Court, 284 U.S. 8 (1931) (a gas-oil 
ratio); Champlin Rfg. Co. v. Commission, 286 U.S. 210 (1932) (proration and 
a state commission to estimate the market demand of all production, set a 
production figure and quotas to meet it for all flush fields of the state, and to 
enforce those limitations). 

™ Comment, 1953 Wis. L. Rev. 491. Wisconsin . ms copied the 
high capacity well law from N.Y. Conservation Law § 521-a. 

- Pmmaneeatih v. Tewksbury, 52 Mass. (11 Met.) 55 (1846). 

™° 177 U.S. 190 (1900). 

™ State v. Ohio Oil Co., 150 Ind. 21, 49 N.E. 809 (1898). 

"8 State v. Nergaard, 124 Wis. 414, 102 N.W. 899 (1905). 

™ Bassett v. Salisbury — Co., 43 N.H. 569, 573 (1862); Swett v. Cutts, 
50 N.H. 439 (1870); Smith v. Brooklyn, 18 App. Div. 340, 46 N.Y. a a 141 
(2d Dep't 1897); Forbell v. City of New York, 164 N.Y. 522, 58 N.E. 644 
(1900). Stillwater Water Co. v. Farmer, 89 Minn. 58, 93 N.W. 907 (1903). 
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A concept of a common interest in moveable natural resources 
is not new. There is at least a shared interest in a riparian owner’s 
rights, in fish and game, in oil and gas, and in some jurisdictions, 
which appear to be the modern trend, in ground water as well. 
Logically a common interest in ground water conforms more closely 
to the physical characteristics. of the resource and should be 
adopted. 


CONCLUSION 


The Huber case serves as a good illustration of the importance 
of fact-finding and conceptualization in our common law system. 
As the courts and people see and perceive “facts” is often determi- 
nate in the selection of alternative possibilities to solve the specific 
problems in the particular cases before the courts. Yet “facts” of 
today may not be the “facts” tomorrow. In this changing world ol 
scientific advancements yesterday’s hallowed “facts” are often false 
or only partially true. Decisions which were based on those pre- 
vious “facts”, or as in the Huber case, previous ignorance, must 
bow to change as the facts are determined, insofar as presently per- 
ceived knowledge indicates that the previous decision does not 
now adequately solve the basic problem sought to be met in the 
original decision. 


Conceptualization is really a means of stating conclusions of 
basic policy which are aimed at producing certain ends, which for 
various reasons are considered desirable. To the extent that the 
conceptualizations continue to foster the ends desired, they are com- 
mendable, often being a quick shorthand method of producing the 
desired result. The danger lies in that the shorthand method may 
replace the end which first produced it; then the means replace 
ends, and the product can be illogical and the results inconceivable 
as in the Huber case. When this happens, the case should be con- 
sidered in its proper light, rather than making a blind application 
of stare decisis. A complete reconsideration should be made with 
respect to what the true aims of the law in the particular instance 
should be and whether the concepts adopted properly foster those 
ends. If the answer to the latter is in the negative, basic concepts 
of law and justice demand a change be made so as to again attain 





™ Katz v. Walkinshaw, 141 Cal. 116, 132, 70 Pac. 663, rev'd 74 Pac. 766, 
771 (1903); Barclay v. Abraham, 121 Iowa 619, 96 N.W. 1080 (1903); Gagnon 
v. French Lick Springs Hotel Co., 163 Ind. 687, 72 N.E. 849 (1904); Meeker v. 
East Orange, 77 N.J.L. 623, 74 Atl. 379 (1909); Cason v. Florida Power Co., 
74 Fla. 1, 76 So. 535 (1917). 
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the desired results. In the Fond du Lac cases the court was able 
to avoid this demand because of the impending legislation and 
the fact situation before the court, and a reasonable result was 
produced without changing the Huber rule. It is hoped that the 
legislature does take the initiative to prevent the Huber case from 
again haunting the field of water law. 


KENNETH F. HosTak 























NOTES 


STATE JURISDICTIONAL LIMITATIONS APPLIED TO 
DIVERSITY CASES. In Riverbank Laboratories v. Hardwood 
Products Corp.’ the Supreme Court appears to have rejected the 
notion that the Rules of Decision Act,’ as interpreted in Erie R. Co. 
v. Tompkins,’ permits a federal court sitting in a diversity case to 
entertain the suit only if the defendant would have been amenable 
to suit under state law.* 

In its memorandum opinion reversing the decision of the court 
of appeals* the Court did not, however, make this entirely clear. 
The problem unfortunately was complicated by certain apparent 
inconsistencies in the lower court’s decision, and the reversal was 
not in terms of the rationale expressed for the decision below. 
There, it was held that venue was improper since the defendant, 
against whom an injunction was sought in an Illinois federal court, 
was not doing business in Illinois under Illinois law.’ The Supreme 
Court reversed and remanded to the court of appeals on grounds 
that “there was proper service upon the defendant in this case.” 

Riverbank Laboratories, an Illinois corporation, obtained an 
injunction against Hardwood Products Corp., a Wisconsin corpora- 
tion, in a federal district court sitting in Illinois, to restrain alleged 
unfair trade practices. The cause of action arose under Illinois 
law, and jurisdiction was based solely on diversity of citizenship." 





*350 U.S. 1003, as amended in 350 U.S. 1012 (1956). 

*28 U.S.C. § 1652 (1952). 

* 304 ULS. 64 (1938). 

*A concurring opinion in the Erie case based its decision on the view 
that the former interpretation of the Rules of Decision Act, excluding state 
court-made law from sy Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842), 
was “ng | incorrect. U.S. 64, 90 (1938). However the decision of the 
Court in the Erie case rested on the view that the interpretation was uncon- 
stitutional. This difference may have affected subsequent decisions, for if the 
“unconstitutional” vie int remains in ascendancy it would tend to result in 
stricter interpretation of the Rules of Decision Act. However, the controversy 
here recognized is beyond the scope of this note. 

* Riverbank Laboratories v. Hardwood Products Corp., 220 F.2d 465 (7th 
Cir. 1955). 

*Id. at 468. 

a Laboratories v. Hardwood Products Corp., 350 U.S. 1003 

* The court said: 
“In this action plaintiff seeks an injunction restraining defend- 
ant from the use of the word ‘Riverbank.’ At the oral argument 
before this court, plaintiff's counsel designated the action as one 
for unfair competition although such terminology does not appear 
anywhere in the complaint. Jurisdiction is based on diversity of 
citizenship.” 220 F.2d at 466. : : 
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The summons and complaint were served on the person in charge 
of defendant's Illinois sales office. 

It is difficult to understand why the court of appeals considered 
venue to be improper. It seems to have been proper under federal 
statutes, for the action “may, except as otherwise provided by law, 
be brought . . . in the judicial district where all plaintiffs or all 
defendants reside.” The plaintiff's residence was within the 
federal district where suit was brought. And although state venue 
laws have been held not applicable to federal courts,” it appears 
that the Illinois statute had nevertheless been complied with.” 

Substance is lent to the suspicion that the court meant jurisdic- 
tion when it spoke of venue by its reliance on its earlier decisions 
in Canvas Fabricators, Inc. v. William E. Hooper & Sons Co.,” and 
Roberts v. Evans Case Co.” In both these cases defendant moved 
successfully to quash summons, the court holding that defendants 
were not amenable to process in Illinois. 

If, then, as seems probable, the difficulty is in fact with jurisdic- 
tion rather than with venue, we must turn to Title 28 of U.S.C. 
for appropriate rules. Diversity jurisdiction is founded on a con- 
stitutional provision” and on the statute placing original jurisdic- 
tion in diversity cases in the district courts.” The Federal Rules 
of Civil Procedure provide a procedure for obtaining jurisdiction 
of the person in the federal courts, and also provide that state 
procedures may be used. Jurisdiction of a defendant corporation 
thus may be obtained 





*28 U.S.C. § 1391(a) (1952). There does not seem to be a problem in 
the further provision of § 1391(c), which seems only to enlarge the definition 
of “reside” in § 1391(a) when a corporation is the defendant. This seems to 
be the construction given it by Professor Moore in his work on the Judicial 
Code. Moore, COMMENTARY ON THE ULS. Jupiciat Cope 178 (1949). 

See note 42 infra. 

"The applicable Illinois statute restricted venue in suits against corpora- 
tions to 
“.. . the county in which such corporation had its principal 

office or is doing business or in which the transaction or some 
part thereof occurred out of which the cause of action arose.” 

S.H. Itt. Ann. Stat. c. 110, § 132(1) (1956). 

It is not stated in the opinion that the cause of action arose in Illinois, but if 
it had not, it seems that the court would have assigned this as the basis for 
its decision. The “county in which” provision can hardly be construed to bar 
the federal courts in Illinois from all diversity suits in which the cause of 
action happens to arise in a county not the seat of a federal district court. 
Cf. Erwin v. Barrow, 217 F.2d 522 (10th Cir. 1954) in which a similar venue 
provision was construed to allow the federal court to try cases in which venue 
would be proper in any county within the district. 

#199 F.2d 485 (7th Cir. 1952). 


*218 F.2d 893 (7th Cir. 1955). 
* U.S. Const. art. III, L 
*28 U.S.C. § 1332 (1952). 
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. by delivering a copy of the summons and of the complaint 
to an officer, a managing or general agent, or to any other 
nt authorized by appointment or by law to receive service 


peecms .... 


Note that there is no requirement that in order to obtain personal 
jurisdiction over the defendant it must be doing business in the 
state in which service is so made. Service runs only within the 
state, however.” State procedures are provided as an alternative 
to service in the above manner, in the provision that: 


[I]t is also sufficient if the summons and complaint are served 
in the manner prescribed by any staute of the United States 
or in the manner prescribed by the law of the state in which 
the service is made . . . . [Emphasis added.}” 


If the rule followed in the Canvas Fabricators” and Roberts” 
cases is the correct one, the additional provision that state pro- 
cedures may be followed means instead that state procedures must 
be followed if the provisions of Federal Rule 4 (d) (3) would not 
be adequate under state law.” 

The reversal of the decision of the court of appeals draws in 
question the validity of the rule laid down in the Canvas Fabrica- 
tors” case and followed in Roberts v. Evans Case Co.,” since they 
were so heavily relied upon. There the problem is clearly laid out. 
Do the Rules of Decision Act™ and Erte R. Co. v. Tompkins® re- 
quire that in a diversity case, the district court must refuse personal 
jurisdiction, properly obtained under federal statute and the 
Federal Rules, if the state court could not have obtained personal 
jurisdiction? 


The laws of the several states, except where the Constitution 
or treaties of the United States or acts of Congress otherwise 
require or provide, shall be regarded as rules of decision in 
civil actions in courts of the United States, in cases where they 
apply. [Emphasis added.]” 


*Fep. R. Civ. P. 4(d) (3). 

™ Fep. R. Civ. P. 4 (f). 

* Fep. R. Civ. P. 4(d) (7). 

* See note 12 supra. 

* See note 13 supra. 

"Even this might not make any difference in the instant case, since it is 
not indicated whether the defendant challenged jurisdiction as well as venue. 
It would appear to have waived any objection to the jurisdiction of the 
court over its person if it had failed to object thereto. 

*See note 12 supra. 

* See note 13 supra. 

* See note : supra. 


* See note 
*28 usc. 5 SS (1952). 
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Do these words operate to destroy or to limit the application of 
the act of Congress giving original jurisdiction to the district 
courts in actions “between (1) Citizens of different States . . .”?" 
Is the scope of Federal Rule 4 (d) (3) limited so as to be effective 
only in cases in which a federal question is involved, or when its 
procedures correspond to state procedures? 

It quickly becomes apparent that the court in the Erie case did 
not purport to extend the scope of the Rules of Decision Act that 
far. Subsequent Supreme Court decisions have elaborated on the 
Erie theme. They have established that in a diversity case, a federal 
court may not exercise subject matter jurisdiction to which the 
doors of the state court are closed.* They have established that 
statutes of limitations, and the tolling thereof, are matters of state 
substantive law, at least in diversity cases if the result of the case 
depends thereon.” They have also established that capacity to sue 
is substantive.” These cases do go beyond the Erie case, in that 


the type of evil aimed at in Erie R. Co. v. Tompkins, supra, 
namely that the same event may be judged by two different 
laws, depending on whether a state court or a federal forum 
within that state is available... .” 


does not seem to be the rationale for the decisions.” 

These cases did not hold, except possibly as dicta, that a federal 
court in a diversity case is for all purposes no more than another 
state court. The Court did not rule that when a Federal Rule 
gives jurisdiction of the person of the defendant in a diversity 
case, the district court must nevertheless deny it unless the state 
court could have obtained such personal jurisdiction. The deci- 
sions did not go so far as to say that state “rules of decision” may 
alter or diminish the federal courts’ power over persons, provided 
for by Federal Rule or statute, so that they may not entertain 
cases in which the plaintiff has met all “capacity to sue” require- 


* 28 U.S.C. § 1332(a) (1) (1952). 

* Angel v. Bullington, 330 U.S. 183 (1947). 

* Ragan v. Merchants Transfer Co., 337 U.S. 530 (1949): Guarantee 
Trust Co. v. York, 326 U.S. 99 (1945). 

* Cohen v. Beneficial Loan Corp., 337 U.S. 541 (1949); Woods v. Inter- 
state Realty Co., 337 U.S. 535 (1949). 

* Dissent, Wells v. Simonds Abrasive Co., 345 U.S. 514, 520 (1953). 

“If a statute of limitations is indeed state substantive law, ‘‘a limitation 
of the liability itself as created, and not of the remedy alone,” The Har- 
risburg, 119 U.S. 199, 214 (1886), why then does it not accompany the cuuse 
of action, if the cause of action is sued on in another state? How can it be 
sumstentes by the local statute of limitations without doing violence to the 
Pull Faith and Credit Clause? See dissent by Justice Jackson in Wells v. 
Simonds Abrasive Co., 345 U.S. 514, 519 (1953). 
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ments and the cause of action is recognized and enforced by state 
courts, if the state has failed to make provision for obtaining 
personal jurisdiction over the defendant. 

There have been a considerable number of Court of Appeals 
decisions on the Erie rule since the Ragan-Woods-Cohen series of 
cases in 1949." Most were simply applications of the “capacity to 
sue” requirement or of state statute of limitations law in conflicts 
cases. Only in Canvas Fabricators, Inc. v. Willian: E. Hooper & 
Sons Co.“ and Roberts v. Evans Case Co.” was the Erie rule ex- 
tended to deny the competency of the federal court to obtain 
personal jurisdiction when the state court could not exercise it. 
Even Pulson v. American Rolling Mill Co.” and Kelly v. Delaware 
L. & W. R. Co.,” cited as authority in the Canvas Fabricators and 
Roberts cases as authority, do not purport to do so. In the Pulson 
case the court said, 


Rule 4(d)(7) of the Federal Rules of Civil Procedure, 28 
U.S.C.A., provides that service of process on a foreign corpora- 
tion is valid if made in the manner prescribed by any statute 
of the United States or in the manner prescribed by the law 
of the state in which the service is made. There being no 
federal statute applicable, and service having been attempted 
under Massachusetts procedure, the case is governed by the 
requirements for valid service in that state.” 


It is, however, difficult to understand why the court did not con- 
sider Federal Rule 4 (d) (3) to be applicable. 

There have, however, been a number of dicta both ways; e.g., in 
the 9th circuit the court stated, 


Were this the situation the oneems not being able to brin 
suit in the state courts [sic], the federal district court woul 
have no jurisdiction to entertain it in a diversity of citizen- 
ship case.” 

The court did not distinguish between subject matter jurisdiction 

and capacity to sue on the one hand, and ability to obtain personal 

jurisdiction of the defendant on the other. In the 10th circuit 


it was said, 





* See notes 29, 30 supra. 

*See note 12 supra. 

* See note 13 supra. 

*170 F.2d 193 (ist Cir. 1948). 

"170 F.2d 195 (1st Cir. 1948). 

* Pulson v. American Rolling Mill Co., 170 F.2d 193, 194 (1st Cir. 1948). 
1955) Republic of Indonesia v. J. R. Simplot Co., 220 F.2d 321, 322 (9th Cir. 
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Thus, Rule 17, F.R.C.P., 28 U.S.C.A. pertinently provides 
that capacity to sue or be sued in a representative capacity in 
the federal courts is to be determined by the law of the state 
of the district. [Emphasis added.]* 


Other courts have indicated that amenability to suit depends upon 
state law, and that the definition of “managing agent” in Rule 
4 (d) (3) depends upon state law." 


State venue requirements have been held inapplicable to federal 
courts in diversity cases," in spite of the somewhat obscure impli- 
cations to the contrary of the decision of the court of appeals in 
the Riverbank case. Other opinions indicate that the difference 
between substance and procedure is still a vital one, and that 
jurisdiction over persons is procedural. 


As examples: 

At most, Cohen would reach only the “substantive” aspects 
. that is the right . . . to reimbursement, and not its “pro- 

cedural” aspects—that is, the manner or forum in which such 

right is to be enforced.” 


[T]he application of the Rules of Decision Act under the doc- 
trine of Erie R. Co. v. Tompkins necessarily stops at the point 
where in the procedural field an Act of Congress or a rule of 
procedure promulgated by the Supreme Court pursuant to 
Congressional authority prescribes a uniform rule for the 
federal courts to follow.“ 


[I]t is perfectly clear that the [state] statute . . . could not 
limit, the jurisdiction of courts of the United States .... We 
look to state law to determine the substantive rights of the 
parties, . . . but, where under state law there is a cause of 
action of which any state court would have jurisdiction, there 
is jurisdiction in the appropriate federal district court to 
entertain it if the requisites of federal jurisdiction are present.* 


Conclusion 


In the Riverbank case, a cause of action existed under state law. 





“Erwin v. Barrow, 217 F.2d 522, 524 (10th Cir. 1954). 
“Lone Star Package Car Co. v. Baltimore & O.R. Co., 212 F.2d 147 


(5th Cir. 1954). 


“Erwin v. Barrow, 217 F.2d 522 (10th Cir. 1954); McCoy v. Siler, 


205 F.2d 498 (3d Cir. 1953); Popp v. Archbell, 203 F.2d 287 (4th Cir. 1953); 


Murphree v. Mississippi Pub. Corp., 


149 F.2d 138 (5th Cir. 1945), aff'd 326 


ULS. 438 (1946). 





* Austrian v. Williams, 216 F.2d 278, 282 (2d Cir. 1954). 
“ McCoy v. Siler, 205 F.2d 498, 502 (3d Cir. 1953) (concurring opinion). 
“Popp v. Archbell, 203 F.2d 287, 288-89 (4th Cir. 1953). 


























March] NOTES 345 


State law, of course, should be applied by the federal court to that 
cause of action. The plaintiff met the requirements of the state 
law in regard to his capacity to sue, as is required under the rule 
set forth in the Cohen and Woods cases. However, the defendant 
was not amenable to service of process under Illinois law, and no 
Illinois court could have obtained jurisdiction of his person. 

Congress under its constitutional authority,*® may provide for 
service within the state pursuant to rules created for the federal 
courts, providing for state procedure as an alternative method of 
obtaining jurisdiction in either diversity or federal question cases. 
Congress and the Supreme Court have done this through the Fed- 
eral Rules of Civil Procedure. Thus jurisdiction of a defendant 
corporation can be obtained by serving any officer or managing 
agent within the state with a summons and complaint,*’ regardless 
of whether or not the state court could so obtain jurisdiction. The 
Supreme Court has apparently adopted this analysis by its decision 
in this case. 

There remains the question of whether the district court should 
apply state law in order to determine whether the person in charge 
of the defendant corporation’s sales office is a “managing agent.” 
The real question, however, is whether or not Rule 4 (d) (3) applies 
at all. If it does apply, it would appear to be improper for a federal 
court to apply a state definition to a federal rule or statute. There 
is no indication in the memorandum opinion of the Riverbank 
case that the court even considered Illinois law in deciding that 
the person was a “managing agent” within the meaning of Federal 
Rule 4 (d) (3). 

The following quotation seems a highly appropriate conclusion: 


The suggestion that Erie R. Co. v. Tompkins . . . and its 
progeny diminish the jurisdiction of a federal court sitting in 
a diversity case by assimilating any limitation that the state 
may impose on her own courts seems to confuse the law of 
jurisdiction with substantive law .. . 

It is indeed fanciful to suggest that a state statute relating 
to the power of its own courts is an applicable “rule of deci- 
sion” . . . when Congress in passing the federal jurisdictional 
grant has specifically “otherwise required and provided.’ 

Joun A. REULING, Jr. 





“ULS. Const. art. III, § 2. 

“ Fep. R. Civ. P. 4(d) (3). 

“First Nat. Bank v. United Air Lines, 342 U.S. 396, 399-400 (1952) 
(concurring opinion by Justice Jackson). 
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COURT OF APPEALS REVERSES WISCONSIN BUILDERS 
SUPPLY DECISION ON STATE INSOLVENCY LAW. In 
re Wisconsin Builders Supply Co.’ the District Court for the 
Eastern District of Wisconsin declared that “all of the provisions 
of Chapter 128 dealing with the marshalling, liquidation and 
ratable distribution of debtor’s assets are suspended during the 
existence of the federal Bankruptcy Act.”? The Court of Appeals 
for the Seventh Circuit has now reversed that decision. 

The facts and background of the case are outlined in a case note 
in the July 1956 Wisconsin Law Review.’ To briefly recap the 
essentials, the Wisconsin Builders Supply Company was granted a 
receiver by the court under Chapter 128 of the Wisconsin Statutes, 
and its assets were assigned to this receiver. More than four months 
later the company was adjudicated bankrupt in a voluntary pro- 
ceeding. The referee in bankruptcy ruled that the state law was 
suspended and the receiver was enjoined from taking further 
action. The District Court affirmed.‘ 

In 1926, certain provisions of the original insolvency law had 
been suspended by the Wisconsin Supreme Court.* Later in Pobres- 
lo v. Joseph M. Boyd Co.,° the voluntary portions of the act which 
remained were held valid. The legislature in 1937 and 1939 amend- 
ed the act to its present form.” It was the effect of this legislation 
which was under consideration in the Builders Supply litigation. 
The problem was to determine whether, and to what extent, the 
amended act was in conflict with the federal Bankruptcy Act. 

The District Court opinion was based upon a comparison of the 
present Chapter 128 with the old statute, and then with the federal 
Bankruptcy Act. In comparing it with the pre-1937 act, the court 
noted that several important and significant changes had been 
made.* Among them are these sections: 128.05, which allows for 
a receiver other than the assignee; 128.07, which makes certain 
preferences voidable which were not found in the old act; 128.10, 
which provides for meetings of creditors who may have control 
over the proceedings without respect to the provisions of the docu- 
ment of assignment; 128.14, which sets a time limit for filing claims 





*136 F. Supp. 439 (E.D. Wis. 1955). 
* Id. at 451-52. 
*1956 Wis. L. Rev. 682. 
om, In re Wisconsin Builders Supply Co., 136 F. Supp. 439, 452 (E.D. Wis. 
In re Tarnowski, 191 Wis. 279, 210 N.W. 836 (1926). 
*210 Wis. 20, 242 N.W. 725 (1932), aff'd 287 U.S. 518 (1933). 
' Wis. Laws 1937, c. 431; Wis. Laws 1939, c. 308. 
wn . ). Wisconsin Builders Supply Co., 136 i Supp. 439, 448-49 (E.D. 
is. 
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in order to participate in the dividends; and 128.19 which removes 
title from debtor to creditor by operation of law rather than as- 
signment. 

The District Court was chiefly influenced by the similarity be- 
tween the Wisconsin Act and the National Bankruptcy Act. It 
points to eleven specific sections® in which the language is identical 
or “substantially similar” to the words of the federal act. Judge 
Tehan observes: 


[I]t would seem that the draftsman used as his model the 
National Bankruptcy Act since the new state Act incorporates 
all of the salient and important features of that Act either 
verbatim or with some minor modification of detail excepting 
only the provision for a discharge.’® 


In summing up the net effect of these two comparisons, Judge 
Tehan concluded that: 


Chapter 128 in its present form is so substantially changed in 
its character, purposes, powers and procedures that from an 
Act merely regulatory of voluntary assignments, it has become 
a comprehensive and exclusive court administered system for 
the voluntary and involuntary administration of insolvent 
estates for the benefit of creditors and that it is an Act tanta- 
mount to bankruptcy." 


In reversing the District Court, the Court of Appeals did not 
consider the similarity so compelling. Its analysis of the statute 
as amended reveals the following: of the changes in five sections 
noted by Judge Tehan as important,’ three are acknowledged but 
with no special comment as to their significance;?* four sections 
not discussed by the District Court as important are noted as having 
some changes but are considered as “not objectionable” or similar 
to the old act.** Section 128.06 is regarded as clearly in conflict 
with the National Bankruptcy Act and in a dictum is decribed as 
suspended. Also, insofar as 128.08 is interrelated with 128.06 it is 
suspended. All sections not discussed were regarded as “either sub- 
stantially identical in purport with their predecessors or pre- 


* Wis. Stat. §§ 128.04, .06, .07(1), .07(2), .10, .12,.14-.19 (1953). 

*In re Wisconsin Builders Supply Co., 136 F. Supp. 439, 449. (E.D. 
Wis. 1955). 

"Id. at 450. 

"Id. at 448-49. Although Judge Tehan did not name the sections at this 
point, he peony referred to the following: Wis. Stat. §§ 128.05, .07, .10, 
.14, .19 (1953). 

*In the Matter of Wisconsin Builders Supply Co., No. 11706, at 6, 7, 9 
o a7 ms 27, 1956). Judge Swaim referred to Wis. Stat. §§ 128.05, 

“Id. at 8, referring to Wis. Stat. § 128.12 (1953). 

“Id. at 5, 6, 7, referring to Wis. Stat. §§ 128.01, .02, .08 (1953). 
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sent{ing] differences which we do not believe significant with re- 
spect to the problem presented by this case.”’'* 

After this survey, the court concluded that “Chapter 128, except 
for the involuntary provisions, is substantially a re-enactment of 
the earlier law.”!? The Court of Appeals made no effort to com- 
pare the language of the Wisconsin act with the federal Bankruptcy 
Act, or at least did not regard it as significant enough to present 
in the opinion. 

The Court of Appeals decision does not entirely negative the 
District Court holding in that all the involuntary provisions of 
Chapter 128 are suspended. But the District Court had regarded 
these provisions as so interwoven into the act as to be inseparable 
therefrom.'* The Court of Appeals dismissed this argument by 
saying that “[n]o portion of the voluntary provisions is dependent 
upon the involuntary provisions, and they are distinct and separ- 
able from these latter provisions.”*® Referring to the rules of con- 
struction in Chapter 370,°° the court concludes that it is the intent 
of the legislature that the involuntary portions of the act are 
severable. 

This divergence concerning severability is not surprising when 
it is considered that the District Court regarded the act as a com- 


prehensive system tantamount to bankruptcy whereas the Court 
of Appeals regarded it as merely a re-enactment of the old law. 

The effect of the reversal is to render part of Chapter 128 valid 
and part of it suspended. Which part shall remain valid presents 
a question which may well be a fruitful source of confusion—and 
litigation.** 


RicHARD L. OLSON 





* Id. at 9. 

* Ibid. 

*In re Wisconsin Builders Supply Co., 136 F. Supp. 439, 451 (E.D. 
Wis. 1955). 

*In the Matter of Wisconsin Builders Supply Co., No. 11706, at 12 
(7th Cir., November 27, 1956). 

* Wis. Stat. § 370.001(11) (1953). 

* A petition for rehearing was filed on December 26, 1956, and in addition 
a request that the rehearing be en banc. On February 4, 1957, the court is- 
sued an order denying the rehearing and further denying a rehearing en banc. 
A mandate in accordance with the decision was issued to the District Court 
on February 11, 1957. Counsel have not indicated whether they will apply 
for a writ of certiorari to the United States Supreme Court. 
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